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The Trusts in Av A

H was a beneficiary under two trusts established in 1984. The Settlors were his father
and his elder brother respectively. Each trust was in identical terms. The essential
features of the trusts were:
The proper law of the trusts was English law, and the trusts were subject to
the jurisdiction of the English courts
The only assets of the settlements were shareholdings (34% and 20%
respectively) in the family farming company HDC
The Trusts were discretionary trusts, with the beneficiaries being the direct
|l ine descendants of H"s father
Initially four accountants (two for each trust) based in England acted as
Trustees. They were replaced, in turn by professional Trustees in Guernsey and
later Jersey. All but the original Trustees acted as Trustees of both settlements.
At all times, the Trustees (between themselves) held a controlling interest in
the company
No advances of capital or income were distributed to the beneficiaries by the

Trustees at any time



The Chronology

W was H"s second wife. H and W1 had separa

The two relevant settl ements were establ

for ancillary relief was determined.

By that time, H was the largest single shareholder in HDC (owning 46% of the shares
in his own right) and had become the driving force behind the enterprise. W1 alleged,
and the court determining her application agreed, that the 1984 settlements were

shams and that H was the real owner of the shares. The judge (Mr Registrar Turner)

found that the trusts would be disbanded

H would become the sole shareholder in HDC.

H and W2"s marriage | asted for around
the owner of 23% of the shares in HDC in her own right at one point. She also owned

(via her own company) the 25% of the matrimonial home that HDC did not own.

Registrar Turner®"s prediction newi&ur came

indeed H wrote in one letter that he
“had always felt comfortable with t

it protects them from greedy wives”

The Company

HDC was ultimately valued at £3m. Its principal business was rearing, slaughtering
and processing chickens. Amongst its assets, however, the company enjoyed a 75%

interest in the matrimonial home and a holiday flat in Antigua.
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The company tended not to be run in a particularly disciplined way. H, and S (his son
from his marriage to W1 who had followed him into the business) did not draw
salaries down. Instead, they tended to draw cash out of the business as and when
required. On some occasions this would be dealt with in accounting terms by
declaring dividends which the Trustees would be asked to waive. Some employees

were paid with the proceeds of cash sales to customers.

That said, the Trustees played little part in the day to day running of the company,
which (in accordance with the terms of the
One of W* s c o mvasl tzati timet Tsusteea had dnly ievarlacted in
accordance with H"s wishes, and were prepa
instance with the contemplated restructuring of the company and trusts. H was

described by W as t hreef,idcei dray"t oo fc otnht & otl rl Llesrt

The Issues
W raised two important issues which concerned the Trustees
1. The allegation that the Trusts were shams
2. The suggestion, albeit that the company was owned as to 54% by the Trusts,
that the court could make orders dealing with assets owned by HDC as though
they were assets in H"s sole name (in ¢
company®“s share in the matri moni al home
W also raised the issue that the assets held via the trusts were nonetheless assets
which the Court should have regard to in ¢

with Thomas v Thomas



Sham - discussion

Theimportance of the factual matrix
“In deciding whether or not, and, if so, in what manner, these principles
operate in any particular case, the court will of course have regard to the
particular context and to the particular factual matrix. Thus it may be easier,
for exampl e, to ,pierce the corporate
company than in some larger-scale or more purely commercial context.
Similarly, the inferences that can properly be drawn in the case of an asserted
resulting trust may differ, even in a family context, depending upon the nature
of the relationship between the parties; an inference appropriate in the case of
a married couple may not be appropriate in the case of an unmarried couple,
whilst an inference appropriate in the case of a couple (whether married or

unmarried) may be wholly inappropriate as between siblings.

In this sense, and to this limited extent, the typical case in the Family Division

may differ from the typical case in (say) the Chancery Division. But what it is

important to appreciate (and too often, | fear, is not appreciated at least in this

Division) is that the relevant legal principles which have to be applied are

precisely the same in this Division as in the other two Divisions. There is not

one | aw of ,sham® in the Chancery Divis
Family Division. Thertebeapgiedequallyyinalb ne | aw
three Divisions of the High Court, just as there is but one set of principles,

again equally applicable in all three Divisions, determining whether or not it is

appropriate to ,pierce the corporate vel



Thelegal difficulties
Burden & Standard of proof and the pres
The importance of Intention ab initio
The continued importance of Intention
The effect of a sham and the absence of benefit for W

The Trust ees " ResFeuptaim Tausf2005]iJRCI9® r e st (

The evidential difficulties
No evidence from one of the Settlors
No evidence from the original trustees
No direct challenge to the current trustees

The relevance of H and his intentions
Evidence from Trustees as usilesst he 1 mpor't

Conduct prayed in aid I[KharméahviCharnfamct , en

[2005] EWCA Civ 1606 per Wilson LJ at para 12)

Lifting The Corporate Veil

The court required little persuasion that the assets held by HDC could not be dealt
with as thoughnei t her the corporate veil nor the T
W*s suggestion that orders requiring H to
property to W was not accepted. Munby J said:
“although the court can lthowmtteoourtrcamge ™ 1t
encourage a third party to transfer an asset to a party to the marriage, if that
third party disregards the court's encouragement, the court has no power under

Thomas v Thomas compel the transfer, for only property owned by a party



to the marriage can be the subject of a property adjustment or other order
under the Matri moni al Causes Act 1973."7
If HDC was willing to sell its assets to W at market value, that was a matter for the

company, the directors and the shareholders, not the court.

There would have been jurisdictional problems, in any event,even i f W"'s case

been made out as HDC was not a party to the litigation.

The Thomadssue

The TL v MLpoint - the independence of the Trustees

Munby J expressly indorsed the following submission:
“Whi |l st the court i's of course free to
Trustees if it concludes it is appropriate to do so on the facts of this case, the
Trustees must (and do) jealously guard their independence in this respect. The
court should not assume that the Trustees will automatically or inevitably
exercise their discretion in any particular way simply because they are

encouraged to do so by the court.

By making this submission the Trustees are not indicating an intention to set
their face against whatever the court may consider is the right solution as
between H and W: they simply make it clear that they have a number of
beneficiaries to consider and they will do what they think is right for the class
of beneficiaries as a whole. If that requires them to disregard any judicious

encouragement, then —respectfully but firmly—-di sr egar d it they wi



Observations and conclusions

Some points to note:

The limits of Thomas

The importance of identifying the legal doctrines upon which one relies

Jurisdiction - Minwalla, comity and the Jersey angle

The seriousness of an allegation of , sh
Influence, co-operation, control and sham distinguished

The willingness of the Trustees to fight their corner

Procedural issues in three-cornered litigation, including the importance of
setting out one"s case

Costs and the separate interests separate representation of H and the Trustees
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