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1. Although on an uncharitable view the only really interesting aspect of the
Charman litigation has been the stupendous sums of money involved, the
Judgement of the Court of Appeal against the order of Coleridge J on the
substantive ancillary relief application has been eagerly awaited. The single
Judgement of the Court (Sir Mark Potter P, Thorpe and Wilson LJJ) was

handed down on 24/5/07 with the neutral citation [2007] EWCA Civ 503.

2. The Judgement consists of 105 paragraphs, excluding the Postscript. Section E
of the Judgement (Paragraphs 29 — 58) is devoted to the Dragon Holdings
Trust (“Dragon”) . No new | awitioeemer ges.
would have been astonished if the Court of Appeal had taken a significantly
different approach to that taken by Coleridge J on the trust issues.
Nevertheless this is the most wide-ranging examination ever made of the
principles on which Englishcour t s approach the “owner sh
ancillary relief jurisdiction, and is very valuable and helpful as such.

3. The background. The history of the Charman family has become well-known
and it is only necessary to highlight a few points. Mr and Mrs Charman
married in 1976 when they were very young and had no capital assets. During
the marriage Mr Charman was hugely successful in the insurance industry and

amassed a large fortune. The marriage broke down in November 2003.

4. In June 2004 Mrs Charman issued a Divorce Petition in England. In August
2004 Mr Charman issued divorce proceedings in Bermuda, where he was by
now living. His application for a stay of the English petition was rejected and

Decree Nisi was pronounced in London in April 2005.



. The ancillary relief claim. Early financial disclosure revealed the existence

of two trusts, Dragon and The Children"
itself hugely valuable) was agreed to be outside the scope of the ancillary

relief proceedings. Dragon was found by the Judge to hold total assets of

£68m.: 55% of the total assets of £123m.

. Although in his initial disclosure Mr Charman included Dragon as part of the

matri moni al assets, he quickly changed
t rust ” : eiassets should Ibeareated tashheld for the benefit of his

remoter issue as yet unborn and should not be aggregated with the matrimonial

assets. This remained his position. He said that the initial disclosure (contained

in a schedule prepared by his long-time accountant) was “in

confused and unauthorised?”.

Dragon had been a Jersey trust when it was established in 1987. In January
2003 Mr Charman went into tax exile in Bermuda and in April 2003 he
exercised his powers under the trust to appoint Codan (an independent trust
company associated with a well-known firm of Bermuda lawyers) as trustee.
Codan promptly changed the proper law of the trust from that of Jersey to that
of Bermuda. Two points should be noted:-

1 By April 2003 the marriage, though not over, was under strain.

1 Bermuda is much less cooperative than Jersey in the implementation of

foreign ancillary relief orders. It

In July 2005 W, in pursuit of more information about Dragon in general and
the dynastic argument in particular, applied for the issue of letters of request
requiring Mr Anderson, a director of Codan, to provide specified documents
and to answer questions. H strongly opposed this: a stance which cast serious
doubts on his bona fides. However, Coleridge J granted the application and
this was upheld by the CA: Charman v Charman [2006] 2 FLR 422.

. One of the interesting twists in the case is that the judge in the Bermuda court

refused to order the production of the documents specified in the letters of
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request: a matter about which the Court of Appeal in its recent judgement
expressed a very dim view; see #25. Mrs Charman had no opportunity to
appeal that refusal before the start of the ancillary relief proceedings in
London on 13/2/06.

Coleridge J gave judgement on 27/7/06: see [2007] 1 FLR 593. He deals with
Dragon, and in particular the dynastic argument at #71 — 82. He dismissed the

dynastic argument on the facts, which will be looked at shortly.

Coleridge J also said that even if Mr Charman had got home on the facts, the
Court would still not have ignored the assets. However, that has to be seen in
context. It does not mean that a dynastic trust cannot be created. After all, it
was common ground that the Giringlthd
course of the marriage Mr Charman had created (say) the J.R. Charman
(Remoter Issue) Trust, and had irrevocably excluded himself, his wife and his
children from benefit, no doubt that trust would have been treated in the same

way as the Children * s Tr ust .

In the Court of Appeal. For the purposes of the appeal Mr Charman brought
in a whole team of Chancery counsel in addition to the top flight team of
ancillary relief specialists who had represented him below. He thus had two
silks and three juniors; Mrs Charman responded by having two silks and two

juniors.

Despite the strength of his battalion, Mr Charman faced an impossible task in
the Court of Appeal on the trust issues — and indeed on all other issues. His
team were given an uncomfortable time. To see how hopeless his task was, we

have to look in more detail at Dragon.

As we have seen, Dragon was established in 1987 in Jersey. It was originally
purely discretionary; the beneficiaries included Mr and Mrs Charman and their
children. The original letter of wishes is at #33 and is as inconsistent with a
dynastic trust as could be imagined. Between 1988 and 1998 four income

payments totalling £800,000 were made to Mr Charman; one at his express

r
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request. The balance of the income was accumulated into an account

designated as his, though it seems he was unaware of this.

When Dragon was relocated to Bermuda in 2003 consideration was given to
,coll apsing® it. This did not ha
exercise its power to appoint the income of Dragon to Mr Charman for life;

and to accumulate the income and periodically distribute it to him.

Although Mrs Charman was able to rely on other points about Dragon, these
matters by themselves were more than enough to blow the dynastic argument
out of the water. It is a pity for observers that the arguments were so one-
sided. If Mr Charman had had a few better points, the courts would have had
more to chew on. As it was, the Court of Appeal said that the dismissal of the

dynasticargumentwa s , i nevi tabl e (#47) .

The Court then went on to consi
Charman®s within the meaning of
court accepted that to reach this conclusion the court had to be satisfied that, if
so requested, Codan would be likely to advance to him all the Dragon assets
(#48). This question had not been formulated in exactly these terms before
Coleridge J, but the court concluded that this was a key question and that he

had effectively made such a finding (#51).

The appeal against this finding was treated brusquely: It was said (#52) that
Mr Charman had to confront the facts that (a) he was the settlor; (b) the
Dragon assets represented the fruits of investments made at his request in
companies which, largely as a result of his talents, became very successful;
and (c) successive letters of wishes invited the trustees to treat him as the

primary beneficiary.

What did the Court of Appeal say? Charman was not the ideal case for a
detailed examination of the interaction of trusts and ancillary relief both

because the facts were so one-sided and also because a number of issues

ppen, b
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which commonly arise in relation to trusts were not present. However, a

number of important points were considered.

20. The role of the settlor. Mr Charman®s Chancery sil k <c
trusts such as Dragon can generally be expected to respond favourably to
reasonable requests made of them by settlors and to comply with any
expression of wishes on their part. Specifically he had to concede that if
di saster struck Mr Charman®s businesses

to him a large sum of capital (#53).

21. These concessions were inevitable since in the earlier Charman appeal Wilson
LJ had said (#12):-

“A trustee T in proper 'control' of the trust T will usually be acting

entirely properly if, after careful consideration of all relevant

circumstances, he resolves in good faith to accede to a request by the

settlor for the exercise of his power of advancement of capital, whether

back to the settlor or to any other beneficiary."

22. The Court added to these concessions that:-
T Itisinlaw a perfectly adequate basis for aggregating trust assets with a
party"s personal assets that they wo
only if needed; and
1 The prospective need to meet an ancillary relief award is an adequate

need for this purpose (#53).

23. The argument that there was no evidence of how Codan would respond to a
request for funds was dismissed. First, Mr Charman had vigorously resisted
Codan giving evidence, so he could not complain that there was no evidence
from them on this point. Secondly there was no basis for the argument that if
approached with a request, Codan would be likely either to apply to the
Bermuda court for directions or at least to obtain the advice of counsel: there
was no reason to think that either the Court or counsel would object to any

proposed advancement (#54).



24. The power of appointment of trustees. Coleridge J had accepted that the
retention of this power by Mr Charman as settlor was indicative of the
likelihood of advancement. It was argued in the Court of Appeal that this was
wrong since the power to appoint trustees is fiduciary and therefore could not
lawfully be exercised as a response to a refusal by trustees to advance funds
(#55(c)).

25. This was rejected on the pragmatic (even cynical) basis that a person in Mr
Charman®s position would keep his relat
and would exercise his power to replace trustees well in advance of a request
for advancement if he did not believe such a request was likely to be met. If
the settlor and the trustee do not see eye to eye it is likely to be in the interests
of the beneficiaries, and therefore lawful, to replace the trustee: Letterstedt v
Broers (1884) 9 App. Cas. 371 (#55(e)).

26. Should Mrs Charman have applied to vary Dragon? A complex argument
was mounted to the effect that this would have been the proper course for her
to take; and that if she had done so, she would have achieved only a life
interest. This was roundly rejected for numerous reasons, one being that on the
facts of the case, the outcome of an application to vary would have been more

likely to be outright provision than a life interest (#56(b)).

27. General points. At #57 the Court said that on policy grounds it was pleased to
uphold the finding that Dragon®s asset
Char man" s. The poi nithite anarguiryrod tignatureh a t bef c
would probably have been unnecessary. Since White the greater emphasis on
proportions has required more attention to be paid to the computation of
resources:-
“But, whenever it is necessary to conduct such an enquiry, it is
essential for the court to bring to it a judicious mixture of worldly
realism and of respect for the legal effects of trusts, the legal duties of
trustees and, in the case of off-shore trusts, the jurisdiction of off-shore

courts. In the circumstances of the present case it would have been a
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the husband built up in Dragon during the marriage had not been
attributed tohim.”  ( #57)

28. At #58 the court referred to the decision of the Royal Court of Jersey in In the
matter of the B Trust [2006] JLR 185 to the effect that when a party applies to
the English court to vary an offshore settlement, the English court should give
serious consideration to declining to exercise its own jurisdiction to vary the
trust, and to inviting the off-shore court to act as its auxiliary in regard to any
proposed variation. The court observed that Mrs Charman was in the fortunate
position that she did not need to apply to vary Dragon since she could show
t hat it should be treated as part of M
ducked this point.

29. What did the Court of Appeal not say? Perhaps the most surprising
omission in the Charman judgement is the failure to consider the line of
authority deriving from Thomas v Thomas [1995] 2 FLR 668.This was not
strictly necessary since when the trust assets are aggregated with the
husband®" s, no need for judicious encour
helpful to have guidance on whether and how the Thomas authorities mesh

with the Charman approach.

30. I suggest that Thomas still applies where the Applicant cannot show that the
entirety of the trust assets should be
good case that the trustees will be likely to exercise their discretion to assist
the Respondent, at least to some extent. The critical difference post-White is
that on a Thomas basis the Applicant will not be able to claim half the trust
assets, but may be able to enhance a needs-based claim.

31. No issues relating to variation of ante- or post-nuptial settlements arose in
Charman. It would be very helpful if the Court of Appeal found an
opportunity for an equally in depth examination of these. It is not always easy

to advise whether a trust is susceptible to variation or not.



32.

33.

34.

Specifically it would be helpful to have guidance on variation of off-shore
trusts. Will the English courts take up the invitation of the Jersey court in the B
Trust case to delegate (in effect) an application to vary an off-shore trust to the
court of the jurisdiction where the trust is situated? An argument to that effect
was rejected by the Court of Appeal in Charalambous v Charalambous [2004]
2 FLR 1093. Would the answer now be different in the light of the B Trust
case and other indications that courts in other jurisdictions are concerned that
English courts may be exercising jurisdiction over off-shore trusts in an

exorbitant way?

Will the English courts continue to be willing (at least in some cases)
effectively to ignore off-shore trusts provided that the trust assets are on-shore
and thus within their enforcement reach? This occurred in C v C (Variation of
Post-Nuptial Settlement: Company Shares) [2003] 2 FLR 493 where
Coleridge J varied a Cayman Islands trust so as to confer on the wife some
shares in a UK company which were ultimately owned by the trust. The trust
was not joined as a party and no application was made to the Cayman Islands

courts.

For the reasons given at #57 of Charman trusts will continue to play a large

and possibly increasing role in the ancillary relief jurisdiction.



