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SIR MARK POTTER, P . 

1. This is the judgment of the court. 

SECTION A: INTRODUCTION 

2. Mr Charman, whom it will be convenient to describe as ñthe husbandò 

notwithstanding pronouncement of a decree absolute of divorce, appeals against an 

order made on 27 July 2006 by Coleridge J. in the Family Division of the High Court 

upon an application for ancillary relief brought in the divorce proceedings by Mrs 

Charman, whom it will be convenient to describe as ñthe wifeò. The judge found that 

the partiesô assets amounted to £131 million, of which, upon the agreed basis that the 

husband would transfer to her his interest in the matrimonial home, the wife held £8 

million and the husband held £123 million. The judgeôs order was that in full 

settlement of all her claims the husband should pay to the wife a lump sum of £40 

million, thereby providing her with assets amounting to £48 million (or 36.5% of the 

partiesô assets) and providing him with assets amounting to £83 million (or 63.5% of 

them). Of the lump sum which he was ordered to pay, the husband has paid £12 

million but pending determination of this appeal he has not been required to pay the 

balance. His contention is that the judge was wrong to award the wife a lump sum of 

as much as £40 million and in particular that the methodology which he deployed in 

arriving at such an award was flawed. The husband contends that the judge should 

have awarded the wife either a lump sum of £12 million, namely the sum which he 

has already paid and by which her assets have been increased to £20 million, or, at 

most, a lump sum of £20 million, in which case he would be required to pay her a 

further £8 million so as to increase her assets to £28 million. The wife defends the 

judgeôs order and does not cross-appeal.  

3. The judge, however, made a further order, which he described as being for a reverse 

contingent lump sum, namely that, if the husband was required to make specified 

payments to Her Majestyôs Revenue and Customs, estimated by the husband at £11 

million, the wife should contribute thereto by way of repayment to him of ï in simple 

terms ï 36% of all such payments or £3.5 million, whichever was the lower. In his 

computation of the partiesô assets the judge made no allowance for these tax 

liabilities, which the husband had drawn to his attention very late; but, were they to be 

required to be paid, it is unlikely in view of the terms of this further order that any 

significant alteration would fall to be made to the percentages (as opposed to the 

figures) set out above. 

4. Although higher lump sum orders have been made by consent, the judgeôs order is 

believed to be the highest award ever made on determination of a contested 

application for ancillary relief in divorce proceedings in England and Wales. 

5. While contending that she had made an important contribution to the welfare of the 

family to which the judge should have regard under s.25(2)(f) of the Matrimonial 

Causes Act 1973 (ñthe Actò), the wife in effect conceded below that the husbandôs 

contribution had been of such significance as to justify his departure from the 

marriage with a greater proportion of the assets than should be awarded to her. We 

will follow the convention of describing such a contribution as ña special 

contributionò. By reference thereto the wife suggested a division of 55% - 45% in the 

husbandôs favour. The wifeôs concession was that the husbandôs special contribution 
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lay in the generation by his skill and effort during the marriage of the entire fortune of 

£131 million for the welfare of the family. The judge endorsed the wifeôs concession 

of a special contribution but in the end, following review of numerous factors, he 

favoured the result which represented a division of 63.5% - 36.5% in the husbandôs 

favour. It is clear that he favoured such disparity by reference principally to the 

husbandôs special contribution, but also to what he considered to be the greater risks 

inherent in the assets remaining with the husband than those inherent in the assets 

awarded to the wife. 

6. The husbandôs first main ground of appeal is that by his order the judge made 

insufficient allowance for his special contribution; and that he made insufficient 

allowance for it because he approached it in the wrong way. It will be seen, therefore, 

that the appeal primarily raises questions not as to the circumstances in which a 

spouseôs contribution should be regarded as special but as to the manner in which, by 

his reasoning, a judge should make allowance for such a contribution. In this regard 

Mr Singleton QC, on behalf of the husband, contends first that the judge began with a 

hypothesis of equal division and then factored the husbandôs special contribution into 

the equation by way of a discount; and second that he was wrong to do so. Mr 

Singleton further contends that the proper approach should have been for the judge to 

allow for the husbandôs special contribution in the course of the exercise mandated by 

s.25(2) of the Act and that, had he done so, then, after conducting the necessary cross-

check against the yardstick of equality (subject, however, to the agreed conclusion 

that the yardstick was at any rate to some extent inapt to the case), the awards would 

have been of £20 million or at most £28 million to the wife, inclusive of her existing 

assets, and (subject to the second main ground of appeal) of £111 million or £103 

million to the husband. Mr Singletonôs contentions require us to consider and interpret 

some of the guidance to the quantification of awards of ancillary relief, especially 

where the assets are large, given by the House of Lords in White v. White [2001] 1 AC 

596 and, in particular, in Miller v. Miller, McFarlane v. McFarlane [2006] UKHL 24, 

[2006] 2 AC 618. The latter decision was given only two months prior to delivery of 

the judgment of Coleridge J.  

7. The husbandôs second main ground of appeal is that the judge erred in computing the 

total assets at £131 million, within which the judge included £68 million held within 

an off-shore discretionary trust known as The Dragon Holdings Trust (ñDragonò). The 

husband had set up Dragon in 1987 upon an expression of wish to the trustee that 

during his lifetime he should be its primary beneficiary. Although it is a subsidiary 

contention of the husband that the assets of Dragon should have been computed at less 

than £68 million, the second main ground of appeal is that the judge fell into error in 

regarding the assets of Dragon, whatever their size, as ñfinancial resourcesò of the 

husband for the purpose of s.25(2)(a) of the Act and thus as fit for inclusion at all in 

the computation of the partiesô assets. Mr Boyle QC, who in this appeal appears 

together with Mr Singleton on behalf of the husband but did not do so below, submits 

that in this regard the judge failed to ask himself the necessary question, namely 

whether, if the husband were to request it to advance to him the whole (or part) of the 

assets of Dragon, its trustee would be likely to do so. Mr Boyle further submits that, 

had he asked himself that question, the judge could reasonably have answered it only 

in the negative. Put another way, his submission is that, if the judge asked himself that 

question and answered it in the affirmative, it was not open to him to do so. Mr Boyle 

therefore primarily contends that no part of the assets of Dragon should have been 
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included in the computation of the partiesô assets. He makes, however, three fall-back 

suggestions, to which we will refer in paragraph 56 below. 

8. Mr Nugee QC, who in this appeal appears together with Mr Pointer QC on behalf of 

the wife but who again did not do so below, accepts that it was necessary for the judge 

to ask himself the question identified by Mr Boyle. That being so, our task is to 

discern, in the light of the nature of the submissions below and the resulting form of 

the judgment, whether he did so; if he did so, whether he did so affirmatively; and, if 

he did so affirmatively, whether it was open to him to do so. In particular we need to 

place the judgeôs treatment of the issues in relation to Dragon in the context of the 

nature of the arguments put before him, particularly by Mr Singleton. Mr Nugee 

contends that the thrust of the husbandôs case as presented in this appeal is entirely 

different from that of his case as put before the judge; that some of Mr Boyleôs 

arguments in this area were never articulated before the judge at all; that it is 

improper, or at least unsatisfactory, that they should first be raised in this court; and 

indeed that some are included in a proposed amendment to the grounds of appeal filed 

only days prior to the hearing of the appeal, for which permission has not yet been 

granted and should be refused. 

9. There are in effect three further, subsidiary grounds of appeal. But they are of less 

general interest and we can address them shortly without the need for introduction 

here. 

SECTION B: CURRENT CIRCUMSTANCES 

10. The wife is aged 54. She lives in the former matrimonial home in Kent. It is worth £3 

million. She has no paid employment and sits as a magistrate. 

11. The husband is also aged 54. He is not ordinarily resident in the United Kingdom and 

mainly resides in a rented home in Bermuda, where he claims to be domiciled. He 

owns two further homes in the United States, which are together worth £5 million. He 

is President and Chief Executive Officer of Axis Capital Holdings Ltd (ñAxisò), 

which is quoted on the New York Stock Exchange and is the holding company for a 

global group of specialist insurance and reinsurance companies. His salary and bonus 

amount to about £2 million per annum. A week prior to the substantive hearing before 

the judge he caused Axis to issue a press release which announced that, as a result of 

the proceedings brought against him by the wife, he would retire on 31 December 

2008. Whatever the merit of the reason given, it is, as the judge found, not 

unreasonable for the husband to retire at the age of 56 in the light of the size of the 

wealth which he has generated and which, whatever the outcome of this appeal, will 

be available to him. But, whether logical or otherwise, the husbandôs arresting public 

assertion of a direct link between the wifeôs application for ancillary relief and his 

proposed retirement illustrates his indignation at the wifeôs prosecution of her 

application and its result to date. Having heard his oral evidence at length, the judge 

found that the husband was genuinely bemused that the wife should regard his offer 

that she should leave the marriage with £20 million as anything other than reasonable 

or, indeed, generous. The husbandôs indignation has an intensity which has rendered 

this litigation hard-fought at every turn and which, we fear, will continue to do so 

until whatever is properly payable to the wife under English law has been paid in full . 
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12. There are two children of the family, both boys, aged 24 and 20. In 1987, when he 

created Dragon, the husband created the J.R. Charman Childrenôs Settlement for the 

two boys. It has assets now worth at least £30 million, which the judge naturally 

excluded from his computation of the partiesô assets. 

SECTION C: THE HISTORY 

13. The parties met in 1970, when they were each aged about 17 and in the sixth forms of 

their schools in Rochester, Kent. They became engaged in 1973 and were married in 

1976. In 1971 the husband, in effect unqualified, had gone to work as a junior clerk in 

an underwriting agency at Lloydôs of London and in 1975 he had accepted an 

invitation to take a more senior position in another agency at Lloydôs. The wife was 

working as an inspector in what is now the Department for Work and Pensions. To the 

marriage they brought their earning capacities but at that time they had in effect no 

capital assets. 

14. Thereafter the wife continued to work full-time until late in her first pregnancy in 

1982. 

15. Until 1981 the husbandôs career at Lloydôs continued to flourish dramatically. Then 

for five years he worked instead in a senior capacity, and for very substantial reward, 

in a marine insurance company based in London and owned by Mr C.H.Tung of Hong 

Kong, whom the husband regards as his mentor. In 1986 the husband returned to 

Lloydôs: at a price of £700,000 he bought an underwriting agency which was in 

disarray and he operated it through what became Charman Underwriting Agencies 

Ltd (ñCharmanò), of which he was the chief executive. During the following ten years 

he turned the syndicate which Charman managed into the largest and most profitable 

at Lloydôs. In 1994/95, convinced of the importance of attracting corporate 

investment both for his agency in particular and for Lloydôs in general, the husband 

caused Charmanôs holding company to be sold to a newly created company, Tarquin 

PLC; and he and the trustees of Dragon and of the Childrenôs Settlement, all of whom 

had substantial shareholdings in Charman, received in lieu significant amounts of cash 

and, in all, one third of the shares in Tarquin, for which he continued to work as he 

had for Charman. 

16. By then Lloydôs was facing grave difficulties. The husband, who was appointed 

senior deputy chairman of Lloydôs, was one of a few senior figures who had the drive, 

ingenuity and courage to devise and implement the series of complex initiatives which 

saved it. He says that in 1997, after it had in effect been saved, he became 

disillusioned with Lloydôs because in his view it was beginning to retrench rather than 

continuing to pursue further radical reform. In 1998 he caused Tarquin to be sold at a 

record price to Ace Ltd, a global insurance company based in Bermuda with existing 

interests at Lloydôs; and the husband, Dragon and the Childrenôs Settlement 

exchanged their shares in Tarquin for stock in Ace worth a total of U.S.$133 million. 

In due course the husbandôs work, as a director of Ace and its senior executive outside 

the U.S., embraced more than its interests at Lloydôs; the dimensions of his work 

became international. 

17. In March 2001 the husband suddenly left Ace. He had been outvoted by his co-

directors and summarily dismissed, which gave rise to litigation and his negotiation of 

a substantial severance package and a company apology. The judge found that, at this 
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time of unexpected adversity, the parties grew close and the wife gave the husband 

considerable emotional support. The husband, Dragon and the Childrenôs Settlement 

retained their shareholdings in Ace, the value of which had grown substantially since 

1998, until sale of them took place in stages between February 2003 and February 

2004 at a total price of £60 million. As we will explain, the husband became non-

resident in the UK for tax purposes on 27 January 2003; and there were substantial 

advantages in delaying disposal of the shares in Ace until after he had done so. 

18. In May 2001 the husband embarked on plans to establish a new global specialist 

insurance business. Paradoxically the ñ9-11ò terrorist attacks enabled him to 

accelerate and enlarge his plans; and in November 2001 the first Axis company was 

incorporated in Bermuda. Within a few weeks it had attracted investment in the U.S. 

of $2.5 billio n. The husband at once took his present position of President and Chief 

Executive. The Axis holding company was floated in 2003; and the growth of the 

groupôs capital, turnover and profit has been rapid and remarkable. 

19. From autumn 2001, when Axis began to operate, the husband rented a home in 

Bermuda and began to spend about half each week there. He promised the wife that 

he would do so only for about six months, while he set up the business. But after the 

six months he continued to do so; indeed during 2002 he increased the amount of time 

spent in Bermuda and elsewhere abroad. In consequence the marriage came under 

strain. The wife was on any view reluctant to move from the partiesô fourth and final 

matrimonial home in Kent offshore, whether to Bermuda or otherwise; but the judge 

rejected the husbandôs criticisms of her in this regard. Both parties were worried about 

their younger son, then aged 15, whose education in England was not proceeding 

well; the wife considered that it was important for him that she should continue to 

reside in England. Furthermore her elderly parents lived nearby and needed her 

attention. She was also reluctant to resign as a magistrate. 

20. But taxation as well as business considerations were leading the husband to favour 

abandonment of his residence in the U.K. In particular, as a result of changes 

introduced in the U.K. in 1998, disposals of Ace (and other) shares not only by him 

but also by the two trusts of which he was the settlor would thenceforward attract 

Capital Gains Tax unless he were non-resident. Even as early as January 2002 he was 

considering abandoning his residence and indeed his domicil in the U.K. Eventually 

in April 2003 he notified the Inland Revenue that on 27 January 2003 he had ceased 

to be resident and ordinarily resident in the U.K. He did not tell the wife of his 

cessation of residence until May 2003; and she was then alarmed to be told that the 

fiscal advantages would be lost if  he were to spend more than 90 days a year in the 

U.K. for the following five years. The judge, who generally preferred the evidence of 

the wife to that of the husband when in conflict, and in particular did so in relation to 

disputed events surrounding the end of the marriage and to their discussions about 

moving to Bermuda, found that in 2003 the wife became resigned to her moving to 

Bermuda in order to save the marriage; that in October 2003 she proposed to the 

husband that she should join him there for a trial period of two years; but that by then 

the husband, who, so the judge tentatively found, had by then already embarked on 

another relationship, did not accept the proposal. In November 2003 the husband told 

the wife that the marriage was at an end: it had endured for almost 28 years. 
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SECTION D: PROCEEDINGS BETWEEN THE PARTIES 

21. On 28 June 2004 the wife issued a petition for divorce in England. On 14 July 2004, 

without prior notice, it was served on the husband in Bermuda. On 26 August 2004 he 

issued a petition for divorce in Bermuda and on the following day he applied for a 

stay of the English suit so that the divorce might proceed in Bermuda. On 24 

September 2004, after he had taken steps to progress the suit in Bermuda as fast as 

possible, Coleridge J. ordered him not further to proceed with the suit in Bermuda 

until after his application for a stay of the English suit had been determined. 

22. On 28 January 2005 Coleridge J. heard the husbandôs application for a stay and by 

order dated 11 February 2005 he dismissed it. In effect the husbandôs principal 

argument in support of his application related to Dragon, which by then had a 

Bermudian corporate trustee, namely Codan Trust Company Ltd (ñCodanò), and was 

governed by Bermudian law. His argument was that it was inevitable that, as part of 

her claim for ancillary relief, the wife would apply under s.24(1)(c) of the Act for an 

order for variation in her favour of Dragon, which he conceded to be a post-nuptial 

settlement; that the law of ancillary relief in Bermuda was closely modelled on that in 

England and Wales and gave the Bermudian court jurisdiction to entertain such an 

application; that, unless (which was unclear) Codan, as trustee of Dragon, should 

voluntarily participate in any application for variation made to the English court, there 

were grave doubts as to whether any such order by that court would be enforceable 

against it in Bermuda; and that, by contrast, there would be no difficulty about 

enforcement against it of any such order made in Bermuda. The wifeôs response, 

which the judge described as unsurprising, was that her intention was not to apply for 

an order for variation of Dragon but, rather, to contend that its assets constituted a 

resource of the husband which should be brought into account in computation of the 

lump sum for which she had applied in the English proceedings. The wife thus cut 

away much of the ground from under the husbandôs feet in relation to the stay; and, 

having referred to all the other factors relevant to the choice of forum, the judge 

concluded that the ñcase is as English as Tunbridge Wellsò. 

23. Thus the wifeôs suit in England proceeded to decree nisi in April 2005 and both 

parties sought to assemble their case in relation to her application to the English court 

for ancillary relief. To the wifeôs argument that the assets of Dragon were a resource 

of the husband because Codan would be likely to make them available to him if he 

were so to request, the husband countered with an argument that, in setting it up in 

1987 and ever thereafter, he had intended that the assets of the trust should be held for 

the benefit of his issue yet unborn and, in short, that it was a ñdynasticò trust, the 

assets of which should not be aggregated with his own. 

24. The wife, by her advisers, took the view that the merits of the rival arguments in 

relation to Dragon might well be illumined by documents which were or might be in 

the possession of Codan and by its answers to specified questions, both relating 

primarily to the content of the historical dealings between the husband and Mr Clay, 

his English accountant, on the one hand and the successive trustees on the other. The 

husband, by his solicitors, alleged that, notwithstanding what he said had been his 

own request to it to cooperate in this regard, Codan was not prepared to do so. Thus in 

July 2005 the wife applied to the English court for an order for the issue of a letter of 

request to the Bermudian court to require Mr Anderson, a director of Codan, to 

produce specified documents and give oral answers under oath to specified questions 
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for use in the English proceedings. As the Royal Court of Jersey recently pointed out 

in In the matter of the H Trust, unreported, [2006] JRC057, at [18], the provision of 

information relating to a family trust by its offshore trustee to a court in England 

charged with adjudicating a claim for ancillary relief is in principle desirable and does 

not represent any submission on the part of the trustee to its jurisdiction. In the event, 

however, rather than supporting the wifeôs application, the husband strongly opposed 

it. Indeed, when by order dated 20 October 2005 Coleridge J. nevertheless granted the 

application, the husband appealed to this court. On 20 December 2005, by a 

constitution of this court of which two of us were members, the appeal was dismissed: 

see Charman v. Charman [2005] EWCA Civ 1606, [2006] 1 WLR 1053. 

25.  Meanwhile the letter of request had been issued and, on an application by the wife 

without notice to Codan, Mr Justice Bell in the Supreme Court of Bermuda had 

ordered Mr Anderson to attend before an examiner in order to disclose the documents 

and answer the questions specified in the letter. But Codan had applied to set the order 

aside; and the hearing of its application was conveniently adjourned until just after the 

date fixed for handing down the decision of this court, namely until 22 December 

2005. At that hearing Codan persuaded Mr Justice Bell to set aside the entire order for 

disclosure on the basis that two days previously this court had erred in holding that in 

proceedings for ancillary relief a letter of request could issue in order to obtain 

disclosure of documents of the existence of which the applicant was not already 

aware. Although no one had expected the Bermudian court to rubber-stamp the 

request in the letter (see in particular the judgment of Lloyd L.J. in this court at [62] to 

[66]), it has to be said that the reasoning adopted by Mr Justice Bell, which he frankly 

acknowledged might lead to an unsatisfactory result, was, with great respect to him, 

somewhat unexpected, at least by this court; the courts of the two closely related 

jurisdictions, which apply analogous principles to applications for ancillary relief, 

usually aspire to approach issues such as those in relation to the disclosure of 

documents held by a third party in the same way. The wife says that in effect there 

was no time for her to appeal against the decision of Mr Justice Bell prior to the start 

of the substantive hearing before Coleridge J. on 13 February 2006 and that, without 

disclosure of the documents, there was no point in attempting to conduct the oral 

examination of Mr Anderson which Mr Justice Bell had continued to permit but 

which, unsurprisingly, he had limited to examination-in-chief. 

26. Coleridge J. conducted the substantive hearing of the wifeôs application over some 

nine days beginning on 13 February 2006. Both parties agreed with the judge that he 

should then delay delivery of his judgment until after the House of Lords had given its 

decision in the appeals, upon which it had recently heard argument, in Miller . On 24 

May 2006 the House gave its decision and on 21 June 2006 the judge heard further 

argument upon its relevant effect. On 27 July 2006 he handed down his judgment. 

27. Although we must closely scrutinise other parts of his judgment below, it is helpful 

here to record the judgeôs computation of the partiesô assets, each component of 

which we round to the nearest million pounds: 

 MILLIONS 

(a) The wife  

 

(i)       Matrimonial home (proposed 100% interest) £3 

(ii)      Flat occupied by her parents £1 
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(iii)     Bank accounts £4 

                                                        WIFE: TOTAL £8 

 

(b) The husband 

 

 

   (i)        Real property in U.S. £5 

   (ii)       Bank accounts £1 

   (ii i)      Investment: Bank of New York £10 

   (iv)      Personal possessions £1 

   (v)       Pensions £2 

   (vi)      Accumulated income: Dragon £4 

   (vii)     Bonus for 2005 £1 

   (viii)    Axis shares £11 

   (ix)      Axis options £22 

   (x)       Liabilities (£2) 

                                                           SUBTOTAL £55 

 

                                  and, in Dragon, 

 

 

   (xi)      Cash and investments other than in Axis £39 

(xii)  Axis shares 

(xiii)  Axis warrants 

£29 

£12 

   (xiv)    Liabilities (£12) 

                                                            SUBTOTAL £68 

 

                                               HUSBAND: TOTAL £123 

 

                                                       JOINT: TOTAL £131 

 

28. Having concluded that the lump sum payable by the husband to the wife should be 

£40 million, the judge thereupon ordered the husband to pay £12 million (being the 

amount which the husband had suggested as the total proper award) to the wife by 31 

August 2006 and adjourned until 23 October 2006 determination of the date for 

payment of the balance. In the event the husband paid only £8 million by 31 August 

and omitted, so the judge found at the hearing on 23 October, to give any proper 

explanation for his failure to have paid the remaining £4 million. The judge then 

ordered him to pay it by 14 November 2006, which he did pay, albeit two daysô late. 

The judge also made an order, which we have stayed pending determination of this 

appeal, for the husband to pay the balance of £28 million by 1 March 2007. 

SECTION E: DRAGON 

(i) The background facts 

29. In an application for ancillary relief the courtôs computation of the partiesô assets 

logically precedes its consideration of their fair distribution. We therefore turn first to 

the husbandôs second main ground of appeal, namely that the judge erred in regarding 

the assets of Dragon as part of his resources. 



Judgment Approved by the court for handing down. Charman v. Charman 

 

 

30. Dragon was set up by a Deed of Trust dated 16 November 1987. The husband was the 

settlor. A trustee company in Jersey was the trustee; and the proper law of the trust 

was that of Jersey. The beneficiaries were defined as the husband, the wife (who was 

named), their two sons, any future children and remoter issue of the husband, such 

charities as the trustees might identify and such other persons as the trustees might 

add. In effect the trust is entirely discretionary; and the trustees have a wide power to 

advance capital instead of, or in addition to, income to a beneficiary, save that they 

cannot do so if it would ñprejudice any person entitled to any prior life or other vested 

interest in the Trust fund or any part é thereofò. 

31. By two provisions of the Deed, the husband went out of his way to empower the 

trustees to benefit one beneficiary at the expense of the others. By clause 5(e) he 

provided that, in exercising their powers in favour of one beneficiary, the trustees 

could ñignore entirely the interests or expectationsò of any of the others; and, 

repetitiously, by clause 12(a), he provided that the trustees could exercise their powers 

for the benefit of one beneficiary ñwithout being obliged to consider the interests of 

the é othersò. 

32. By clause 15(e) power was conferred on the husband to replace the trustees. The 

purpose behind the inclusion of this power is explained in a letter to the husband 

dated 13 October 1987 written by Mrs Rees, his solicitor in London, who was 

orchestrating the creation of the trust and corresponding with solicitors in Jersey to 

that end. She wrote: 

ñI put to [the solicitors in Jersey] the question of making certain 

of the powers exercisable only with your consent and of giving 

you the power to appoint new trustees. Their response was to 

suggest your appointment as ñprotectorò of the settlement who 

would in effect have to bless all the trusteesô decisions before 

they could be implemented. Neither I nor [your accountants] 

really like this as it could be argued that the protector was in 

effect a trustee and prejudice the off-shore status of the trusts. 

[Your accountants] are confident that the letter of wishes will 

not be ignored and, correctly drafted, would afford adequate 

protection. As a letter of wishes is morally binding only and 

[the proposed corporate trustee] an unknown entity, I would 

suggest that, at the very least, you should have power to 

appoint and remove the trustees and will so provide.ò 

33. The husbandôs letter of wishes to the trustee, there foreshadowed by Mrs Rees, was 

signed and dated 18 November 1987 and was expressed as follows: 

ñTHE DRAGON HOLDINGS TRUST                             

Dated 16
th
 November 1987 

You may find it helpful to know my wishes regarding the 

exercise of your powers and discretions over the funds of the 

above Settlement. I realise of course that these wishes cannot 

be binding on you. 
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My real intentions in establishing the Settlement are to protect 

and conserve certain assets for the benefit of myself and my 

Family. 

During my lifetime it is my wish that you consult me with 

regard to all matters relating to the investment or administration 

of the Fund and thereafter you should consult my wife in like 

manner. If my wife survives me, it is my wish that the fund 

should be administered primarily for her benefit and that she 

should have access to capital, if necessary. If both of us are 

dead, my children are to be treated as the primary beneficiaries 

and I hope you will consult my executors and their guardians. 

Should anything happen to the entire family, then the funds 

subject to the Settlement should follow my estate. 

Insofar as is consistent with the terms of the Settlement I wish 

to have the fullest possible access to the capital and income of 

the Settlement including the possibility of investing the entire 

Fund in business ventures undertaken by me. 

If circumstances should change in any way I will write you a 

further letter.ò 

34. Although the Deed records that the initial sum placed by the husband into Dragon was 

Ã10,000, the real purpose behind setting up the trust and indeed the Childrenôs 

Settlement was that, using the cash thus placed into them, the respective trustees 

should subscribe for some of the shares in Charman for which the husband would 

otherwise have been entitled to subscribe and which he correctly anticipated might 

become very valuable. Of his potential entitlement, 25% was placed in his own name, 

25% was placed in the Childrenôs Settlement and 50% was placed in Dragon. In her 

letter dated 13 October 1987 Mrs Rees had written to the husband in relation to 

Dragon: 

ñI think [your accountants] feel that the long term inheritance 

tax effects of a discretionary settlement é can be ignored 

because it was understood at their first meeting with you that 

decisions would be taken about the ultimate destination of the 

fund before the expiration of the first ten year period. This does 

not entirely accord with my understanding in our subsequent 

discussions when I gathered that you might well wish to leave 

the settlement in place until such time as the Charman shares 

are soldé 

It seems to emerge clearly in our discussion that a discretionary 

settlement is appropriate to preserve flexibility as to the 

ultimate disposal of the assets of that trust and that you should 

reserve a right to retain part of the funds; capital gains tax 

protection may be its only advantage but, on balance, I suggest 

we go ahead éò 
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 The capital gains tax protection of which Mrs Rees there spoke was the          

deferment of liability beyond the trusteeôs disposal of an asset for capital gain until it 

made a capital payment to a beneficiary. 

35. In that Charman paid a substantial dividend on its shares even in 1988, its first year of 

operation, Dragon at once began to receive income; and since 1993, reflective of the 

changes into Tarquin, thence into Ace and finally into Axis, that income has been 

very substantial. Between 1988 and 1998 Dragonôs initial corporate trustee and its 

successor, another Jersey trust company which replaced it in 1992, made four 

distributions of income to the husband totalling £800,000. At any rate the first such 

distribution, made in 1988 itself, was made pursuant to the husbandôs express written 

request. All four distributions seem to have been made for fiscal purposes. But even 

income which the successive trustees did not distribute to the husband was assigned to 

him, apparently without his knowledge; and they accumulated it for him in a bespoke 

account. In 2004, after it had been replaced by Codan, the second Jersey trust 

company wrote: 

ñthroughout the whole of our trusteeship of the Trust, we held 

the income of the Trust for [the husband] absolutely and 

regarded the Trust as an interest-in-possession trust.ò 

Apart from the four payments of income to the husband, there has been no distribution 

out of Dragon to any of the beneficiaries. Irrespective of the trusteeôs partial 

distribution and residual accumulation of the income to and for him, the husband, as a 

U.K. resident settlor retaining a potential interest under the trust, was liable to pay 

U.K. tax referable to its worldwide income. Until 1998, and irrespective of the precise 

fiscal purposes behind them, the distributions appear in effect to have indemnified him 

in that regard. 

36. It was agreed before the judge that the wealth of Dragon had been built by its 

investment, in accordance with the husbandôs requests, in his successive business 

ventures. It was therefore his requests which led the trustee to subscribe for the shares 

in Charman; to exchange the shares in Charman for shares in Tarquin and cash; to 

exchange the shares in Tarquin for shares in Ace; to buy shares and warrants in Axis 

with heavy borrowings; to sell its shares in Ace for £37 million in eight tranches 

during the nine months in 2003 which immediately followed his cessation of 

residence in the U.K.; and to use the investment management services of the Bank of 

New York. In 1990 the trustee had also acceded to his request to put up the assets of 

the trust as security for a bank guarantee necessary for his membership as a Name at 

Lloydôs. 

37. By 2002 the husband had resolved to move Dragon, as well as the Childrenôs 

Settlement, to Bermuda. In December 2002 he approached Conyers Dill and Pearman, 

the well-known firm of barristers and attorneys in Bermuda, who offered him the 

services of their trust company, namely Codan. The husband thus caused the second 

Jersey trust company to resign as trustee of Dragon in favour of Codan with effect 

from 4 April 2003; and Codan thereupon exercised its power to change the proper law 

of the trust from that of Jersey to that of Bermuda. 

38. Meanwhile Mr Clay had sought to advise the husband to take steps to ensure that the 

move of Dragon to Bermuda did not lead to any loss of control over Dragon on his 
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part. At a meeting between them on 7 March 2003, in the words of a memorandum of 

it made by Mr Clay, 

ñ[Mr Clay] raised his concerns at the possible central control 

that may be exercised by the new Bermudan Trustees and that 

it was firstly critical for [the husband] to draft a Letter of 

Wishes as soon as the transfer from Jersey to Bermuda had 

taken place. Secondly, in the event of [the husbandôs] death, 

[Mr Clay] raised concerns that too much control would be in 

the hands of the Bermudan Trustees and that [the husband] 

needed to reflect on whether further protection should be 

arranged to ensure that his wishes were actually carried out. 

[The husband] é had met recently with [Mr] Anderson to 

review the management arrangements for the two trusts and he 

was quite comfortable with [Mr] Andersonôs approach. 

However, it was agreed that [Mr Clay] should remind [the 

husband] to draft a Letter of Wishes for each Trust.ò 

At that time Mr Clay seems to have been under the impression that the husbandôs 

non-residence in the U.K. might not endure beyond the requisite five years. At a 

further meeting with the husband on 25 March 2003 Mr Clay, according to the latterôs 

memorandum, suggested that Dragon should be ñcollapsedò while the husband was 

non-resident; and in a memorandum dated June 2003, which he prepared for the use 

of Codan, Mr Clay suggested that it ñshould consider whether it is appropriate óto 

bustô [Dragon] prior to [the husbandôs] returning to the U.K.ò. 

39. On 19 April 2004 Codan passed a written resolution in respect of Dragon. After 

noting that its predecessor had held its income on behalf of the husband and, albeit 

informally, had regarded it as an interest-in-possession trust, Codan formally resolved 

to regard it likewise and confirmed that it was exercising its power to appoint the 

income of the trust to the husband for life with effect from 4 April 2003 and so would 

accumulate it for him and periodically distribute it to him. 

40. By letter addressed to Codan dated 13 May 2004, i.e. after the breakdown of the 

marriage but prior to the issue of divorce proceedings, the husband wrote a fresh letter 

of wishes in relation to Dragon. The main change was that he excised the request 

made in 1987 that, following his death, the trust should be administered primarily for 

the benefit of the wife. He wrote: 

ñDuring my lifetime, I would like you to treat me as the 

primary beneficiary, although I expect that you will consider 

the interests of the other immediate family beneficiaries as 

appropriate from time to time. I acknowledge that you have 

appointed the annual income to myself as a life interest 

disposition, as had the previous trustees. 

After my death, and if they survive me, I would wish you to 

treat my children as primary equal beneficiaries per stirpes. 
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I would like my children to receive income only up to the age 

of 30, unless otherwise agreed by the Trustee. I would like you 

to consider making half the capital of the presumptive share of 

each of my children available to them at the age of 30. At the 

age of 40, I would like you to consider making the whole of the 

capital of their share available to them.ò 

41. On a date ostensibly in June 2004 the husband wrote to Codan in connection with its 

recent appointment to him of the income of Dragon. Subject to a direction for 

defrayment out of the income of an apparently small recurring expense referable to 

the management of his personal investment company, the husband instructed Codan 

to add back into Dragon all the accumulated income held for him and, subject to any 

contrary  instruction, all future income otherwise to be held for him. The accumulated 

fund which the husband thereby ï after the end of the marriage ï chose to resettle into 

Dragon was £4 million and, as can be seen in paragraph 27 above, the judge 

notionally deducted it from the assets of Dragon and restored it into the list of the 

husbandôs personal assets. A subsidiary ground of appeal is that the judge was wrong 

to conduct that notional exercise. In the event however that, upon the second main 

ground of appeal, we were to determine that the judge was entitled to regard the assets 

of Dragon as part of the husbandôs resources, we would not address this ground 

because the precise place in the list for inclusion of the £4 million would be irrelevant. 

42. On 27 August 2004, being the day after he had filed his petition in Bermuda, the 

husband, by his English solicitors, made a proposal to settle the wifeôs financial 

claims; and, in order that her solicitors could advise her upon it, his solicitors sent to 

them what in their covering letter they described as ña summary schedule of his 

worldwide resourcesò. The schedule was itself headed ñSchedule of Matrimonial 

Assetsò and on four pages it set out first the husbandôs assets totalling Ã27 million, 

then jointly owned assets totalling £4 million and finally trust assets, being the assets 

of Dragon, totalling £52 million, i.e. together totalling £83 million. A note was 

appended that the summary did not include the Childrenôs Settlement because neither 

party had a financial interest in it. The schedule had been prepared by Mr Clay; and 

the husband did not see it prior to his solicitorsô despatch of it to the wifeôs solicitors. 

He asserts that it was an entirely inappropriate, confused and unauthorised treatment 

of the assets of Dragon as part of the ñmatrimonial assetsò and of ñhis worldwide 

resourcesò on the part of Mr Clay and his solicitors. 

(ii) The argument before the judge 

43. The husbandôs primary argument before the judge in relation to Dragon was very 

different from the primary argument which he now seeks to advance in this appeal. In 

shorthand, as endorsed on the Schedule of Assets furnished on his behalf to the judge, 

his case was ñTrust dynastic and should not be taken into accountò. Or, as Mr 

Singleton QC wrote in his opening submissions to the judge, 

ñThe most important features of the trust are 

1. Hôs case is that this trust was set up to provide for the future 
generations of Hôs family. 
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2. H has made it clear that he has no wish to benefit from the 

trust. 

3. H has had minimal communication with the trustees, which 

tends to support his case as to intention. 

4. There have been few actual distributions to H, and none at 

all for the last 7 years.ò 

We hasten to add that Mr Singleton did also submit that the court could not conclude 

that the trustees (in the words of his opening submissions) ñwill do what H says or 

asks as regards distribution, rather than investmentò or (in the words of his closing 

submissions) ñwill simply accede to any request made by H that they should advance 

a huge chunk of the fundò. But this submission was rolled up as part of Mr 

Singletonôs fundamental argument: the thrust of it was that, because the husband had 

created Dragon in order to put assets aside there for the benefit of his issue yet 

unborn rather than himself (or the wife), it would not be reasonable to expect him to 

request the trustees to advance capital to him nor, were he to do so, to expect the 

trustees to accede to the request. Ironically it was Mr Pointer who, in his written 

closing submissions to the judge, teased the two issues apart more clearly: 

ñIn the end, the fundamental issue é in respect of the Dragon 

Holdings Trust is whether or not H has demonstrated to the 

satisfaction of the court that it is a dynastic trust, having a 

different quality from an ordinary offshore trust, such that the 

courtôs approach should therefore be divergent from the norm. 

A secondary issue may be said to arise in the circumstances of 

this case, namely whether, were H to invite the trustees to 

distribute some or all of the funds within the Dragon Holdings 

Trust to him absolutely, they would comply with that 

invitation.ò 

44. Both parties gave written and oral evidence to the judge in relation to ñthe 

fundamental issueò, namely the dynastic issue. The husband averred that he had 

always intended Dragon to be a legacy for future generations of his family. The wife 

averred by contrast that she had always understood that Dragon was a family trust in 

which the husband, she and the boys had a continuing interest and that its assets were 

never beyond his control in that, were he to need them or want access to them, 

arrangements would be made accordingly. 

45. In the event the judge preferred the case of the wife to that of the husband in relation 

to the dynastic issue. In particular the judge found that: 

(a) the husbandôs letters of wishes both in 1987 and in 2004 were inconsistent with 
an intention to create a dynastic trust;  

(b) there was no evidence, in particular no documentary evidence, corroborative of 

the husbandôs own evidence in support of his case; 
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(c) the husband had conducted a ñherculean struggleò to prevent Codan from giving 

evidence in circumstances in which, had Dragon been dynastic, it would be 

likely to have been able to produce evidence from its files to that effect; and 

(d) the wife, whose recollection was good, had known nothing of any dynastic 

intention on the part of the husband. 

46. Then the judge proceeded as follows: 

ñ78.  But even if I had been persuaded of the existence of this 

as a settled, even documented, intention I am doubtful in 

the circumstances of this case whether, of itself, it would 

have been very influential in the result. 

79. The test is whether the assets in the trust should be 

regarded by the Court as a ñresourceò. That is a very 

broad definition. These assets are held in a discretionary 

trust in conventional form. I will not repeat the very 

helpful descriptive analysis of such a trust in the Jersey 

High Court adopted by Potter P. in his judgment 

dismissing the husbandôs appeal against my order relating 

to letters of request. (See Re Esteem Settlement [2004] 

WTLR 1). It is a very useful description of general 

application in cases like this. And as Lloyd LJ on the 

same occasion pointed out the assets in the trust ñcould be 

available to him on demand without being his moneyò, as 

Mr Singleton was constrained to agree. 

80. So even if the husband had got home on the facts, for the 

Court simply to have ignored the assets would have been, 

I consider, wrong and, in my experience, entirely novel. 

é  

82. [I]n the end I am persuaded by Mr Pointerôs arguments 
and all the assets in the Dragon Trust will remain well and 

truly on the main schedule.ò                                                                                                                                                                                                                                                                                                                                        

(iii) The argument before us 

47. Mr Singleton tells us that, notwithstanding what he acknowledges to be great 

difficulty in his way, he aspires to persuade us to set aside the judgeôs finding that 

Dragon is not a dynastic trust. The point is not clearly raised in the grounds of appeal 

even as now proposed to be amended. Mr Singletonôs only point is that, had he 

reminded himself of the absence of distributions out of Codan since 1998, the judge 

would have been compelled to make the contrary finding. But since then the husband 

has had no need for distributions and has not asked for them; indeed until 2003 

distributions of capital were, from a fiscal perspective, firmly to be avoided. We 

consider that the judgeôs rejection of the husbandôs dynastic argument was inevitable. 

The obvious fiscal purpose behind Dragon; indeed its status, in Mr Singletonôs own 

words in this appeal, as a ñkey component in [the husbandôs] overall financial and tax 

planningò; the husbandôs unusual inclusion of himself in the Deed as a named 



Judgment Approved by the court for handing down. Charman v. Charman 

 

 

beneficiary; the terms of the letter of Mrs Rees dated 13 October 1987; the content of 

each of his letters of wishes; Mr Clayôs suggestion in 2003 that the husband should 

collapse the trust; the first presentation of Dragon on the husbandôs behalf in the 

proceedings as being part of his resources; the absence of any documentary evidence 

to support his argument; the inference to be drawn from his attempts to prevent the 

wifeôs access to documents on Codanôs file; and her own convincing, contrary 

evidence. All these in effect compelled the judgeôs conclusion. 

48. The primary argument now put before us on behalf of the husband is that the judge 

failed to resolve the ñsecondary issueò which Mr Pointer on behalf of the wife had 

purported to identify for him, namely the issue as to the likelihood of advancement. 

On any view the argument lacks forensic integrity because it was never separately 

identified on behalf of the husband. Strictly, there was no separate ñissueò for the 

judge to resolve. Nevertheless we agree with both counsel that, before he attributed all 

the assets of Dragon to the husband, the judge had to be satisfied that, if so requested 

by the husband, Codan would be likely to advance them to him: in the judgments in 

this court on the husbandôs appeal against the order for issue of the letter of request, in 

particular at [12], such had been confirmed as the central question generally arising in 

such cases. 

49. The first question is therefore whether the judge made a finding that, if requested, 

Codan would be likely to advance all the assets of Dragon to the husband. Mr Boyle 

submits that the judge never even addressed that question. The second question, 

which arises if, contrary to Mr Boyleôs submission, the judge made such a finding, is 

whether it was open to him to do so. 

50. The answer to the first question is to be found in the paragraphs of the judgeôs 

judgment set out at paragraph 46 above. We analyse them as follows: 

(a) The judge asked himself whether the assets in Dragon were a ñresourceò. Mr 
Boyleôs submission that such was not the test is misconceived: it is the 

overarching test because the word ñresourcesò is the portmanteau word used in 

s.25(2)(a) of the Act. 

(b) Then the judge turned to consider the matter in the context of discretionary trusts. 

First he referred to the decision of the Royal Court of Jersey in Re the Esteem 

Settlement [2004] WTLR 1 as containing a very helpful descriptive analysis of 

such a trust. Part of that courtôs analysis is as follows, at [166]: 

ñé one would expect to find that in the majority of trusts, 

there had not been a refusal by the trustees of a request by a 

settlor. This would no doubt be because, in the majority of 

cases, a settlor would be acting reasonably in the interests 

of himself and his family. This would particularly be so 

where there was a small close-knit family and where the 

settlor could be expected to be fully aware of what was in 

the interests of his family.ò 

Then the judge referred to the observation of Lloyd LJ in the course of argument 

upon the husbandôs previous appeal to this court that the assets in Dragon ñcould 

be available to [the husband] on demand without being his moneyò. 
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(c) Ultimately the judge declared himself persuaded by Mr Pointerôs arguments, to 
which he had earlier referred albeit in part only by cross-reference to Mr Pointerôs 

written submissions, and concluded that all the assets in Dragon should be 

attributed to the husband. Mr Pointer had articulated one additional argument, 

which we consider in paragraph 55 below, specifically in relation to the likelihood 

of advancement. But, just as Mr Singletonôs argument in relation to the likelihood 

of advancement was rolled up as part of his argument in relation to the dynastic 

issue, so were all Mr Pointerôs arguments in response save for that one addition: 

they related to features of the evidence which, because, according to Mr Pointer, 

they suggested that its capital would be likely to be advanced to the husband, 

demonstrated that Dragon was not dynastic. In accepting those arguments the 

judge accepted their premises as well as their conclusions. 

(d) Indeed the judge indicated that, had it been necessary, he would have considered 

going further than Mr Pointer had asked him to go. For he observed that, even had 

he found that Dragon was dynastic, it was doubtful whether he would have 

declined to attribute its assets to the husband. It was only an aside: but the 

construction which we place upon it is that the judge considered that, whatever the 

husbandôs historical intentions in relation to Dragon, it would be likely that, in the 

changed circumstances of his need to discharge obligations following divorce, its 

trustee would advance its capital to him. 

51. The judge would certainly have obviated energetic argument upon this appeal if he 

had expressly found that Codan would be likely to advance all the capital of Dragon 

to the husband upon request. But for the reasons set out at paragraph 50 above it is 

obvious that the need to address such a question was in the forefront of his mind. We 

are quite clear that he effectively made such a finding; nor, in the light of the way in 

which Mr Singleton had presented his case, do we significantly criticise the judge for 

omitting to spell it out. 

52. We turn to the second question, namely whether it was open to the judge to find a 

likelihood of advancement. Mr Boyleôs brief in this regard has proved scarcely 

arguable. He describes as his ñkeynoteò point the absence of a track record of 

advancement; but we have explained in paragraph 47 above why we do not regard 

such absence as significant. Mr Boyle needs to confront in particular the following 

facts: 

(a) the husband was the settlor of Dragon; 

(b) its wealth represents the fruits of investment at his request in companies which, 

substantially as a result of his talents, became very successful; 

(c) until after the breakdown of the marriage the operative letter of wishes was that he 

should ñhave the fullest possible access to the capital and income of the 

Settlementò; and 

(d) even today, following despatch of the fresh letter, his expressed wish is to be 

treated as the primary beneficiary. 

53. Mr Boyleôs response to his difficulties is in part disarmingly frank. He accepts that the 

judge was required to look at the reality of the situation and that trustees of such trusts 
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can generally be expected to respond favourably to reasonable requests made of them 

by settlors and to comply with any expression of wishes on their part. Mr Boyle even 

concedes that, if disaster struck the husbandôs business and he fell into real financial 

difficulty, Codan could properly make available to him a large sum of capital. But, so 

Mr Boyle contends, such a hypothesis is inapt because the husband has had no ñneedò 

for any capital out of Dragon. Our reaction to that contention is two-fold. First, it is in 

law a perfectly adequate foundation for the aggregation of trust assets with a partyôs 

personal assets for the purposes of s.25(2)(a) of the Act that they should be likely to 

be advanced to him or her in the event only of ñneedò. Second, the contention is 

inconsistent with another area of the husbandôs argument, which is to the effect that, 

although his personal assets computed by the judge at £55 million exceed the lump 

sum award of £40 million, the judge must have expected him to have recourse, 

directly or indirectly, to the assets of Dragon, particularly its cash and investments 

other than in Axis, for the purposes of satisfying the order and that indeed the order 

can only reasonably be satisfied in that way. If so, why then does the husband not 

have a ñneedò for capital out of Dragon in order to assist him to discharge his legal 

obligations? Mr Boyle is driven to respond with the suggestion that, because the 

moment at which the judge considered whether to attribute the assets of Dragon to 

him was prior to the making of any order against the husband, the husband had had no 

need for them at that critical moment. This is chop-logic of the most specious kind, as 

all those who have discharged their liabilities to ex-spouses without court orders will 

readily understand. 

54. His back to the wall, Mr Boyle seeks to raise questions as to how Codan would 

respond to a request by the husband for advancement and suggests that they remain 

unanswered. In circumstances in which the judge made a finding, unchallenged in this 

appeal, that the husband had put up ña herculean struggleò in order to prevent Codan 

from giving evidence in the proceedings, it was inevitable that there would be no 

express presentation to the court of its likely response. At first, for example, Mr Boyle 

submitted that in the event of such a request Codan would be ñboundò to consider the 

interests of the other beneficiaries. As he now accepts, the submission is incorrect: see 

the provisions of the Deed referred to in paragraph 31 above. That Codan would 

however wish to consider the interests of the other beneficiaries, albeit probably only 

briefly, we have no doubt. Mr Boyle also refers to the prohibition in the Deed of Trust 

against any such exercise of the power of advancement as would prejudice any person 

entitled to a prior life interest in the fund. He refers to the resolution in 2004 by which 

the husbandôs life interest was formally confirmed and suggests, in our view 

casuistically, that an advancement of capital to him would prejudice him qua life 

tenant. More broadly Mr Boyle argues that, faced with a request for advancement, 

Codan would be likely to apply for directions to the Bermudian court or seek the 

advice of Bermudian counsel; and the argument is prelude to a long presentation on 

his part, including references for example to Bermudian statute and to cases 

determined in the Royal Court of Jersey, of the terms in which the Bermudian court 

might respond to any such application or counsel might advise. In the light of the 

strength of the wifeôs case on the likelihood of advancement to the husband of the 

assets in Dragon for the reasons mainly set out in paragraph 52 above, as well as of 

Mr Boyleôs own concessions in that regard set out in paragraph 53 above, it would be 

difficult for the husband at any stage of the proceedings convincingly to have raised a 

spectre that, even if approached, the Bermudian court or Bermudian counsel would 

find reason to frustrate a proposed advancement to him. But there is another reason 
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why we should draw a line across this argument: it was never raised before the judge; 

the evidence of foreign law was never placed before him; he made no reference to the 

argument; it does not figure in the pleaded grounds upon which the husband has 

secured permission to appeal nor even in the skeleton argument in support of them; 

and it was first raised in a supplementary skeleton argument dated eleven working 

days prior to the hearing of the appeal. In short the argument is brought too late in any 

event. 

55. (a) We advert briefly to Mr Pointerôs additional argument to the judge in favour of the 

likelihood of advancement, to which we referred in paragraph 50(c) above. The 

argument was that, given the husbandôs express power to replace the trustees of 

Dragon, he could replace a trustee who declined to accede to a request for 

advancement with one who would accede to it. This was not one of the arguments 

of Mr Pointer which the judge expressly articulated and accepted. But it was one 

of the arguments which, in paragraph 82 of his judgment (set out in paragraph 46 

above), the judge accepted by reference. 

  (b) It was hardly surprising that Mr Pointer should argue ï and that the judge should 

accept ï that the husbandôs power to replace the trustees was indicative of the 

likelihood of advancement. The power had been inserted at the suggestion of Mrs 

Rees expressly in order to make it even more likely that the trust would be 

administered in accordance with the husbandôs letters of wishes. 

(c) The submission of Mr Boyle, however, is that, as established in In re Skeatsô 

Settlement (1889) 42 Ch. 522, the power to replace trustees is fiduciary and that 

therefore the husband cannot lawfully exercise it by way of response to a refusal 

by a trustee to accede to his request for advancement. Mr Nugee, for his part, 

accepts that it was held in Skeatsô Settlement that the power is fiduciary and, for 

the purposes of this appeal, he accepts that we should treat the case as having been 

correctly decided. 

(d) Again, Mr Boyleôs point was never made to the judge; and thus Skeatsô Settlement 

was not drawn to his attention. Indeed the point was introduced into the argument 

on this appeal only on the first day of the hearing. Had it been made to the judge, 

he might well have elected not to adopt Mr Pointerôs additional argument even by 

reference. There is a wealth of other material which justifies the judgeôs finding as 

to the likelihood of advancement. But the judge might alternatively have held, as 

Mr Nugee has in passing invited us to hold, that it may be simplistic to conclude 

that, just because it is fiduciary, the power is irrelevant to the likelihood of 

advancement. 

(e)  In this respect Mr Nugee invites us to be realistic; and it is an invitation which, in 

exercising its jurisdiction in relation to ancillary relief, it is in principle 

particularly appropriate for the court to accept. Mr Nugee submits that, 

realistically, a settlor with a power to replace trustees will be unlikely to allow a 

point to be reached at which his exercise of it would become unlawful as being in 

breach of his duty to act in good faith. In proposing inclusion of the power as an 

extra safeguard for the husband Mrs Rees, for example, would not have been 

contemplating its unlawful exercise. It is well settled that lack of harmony 

between a beneficiary and a trustee can be a lawful ground for the latterôs 

replacement: see Letterstedt v. Broers (1884) 9 App. Cas. 371 at 386, cited in Re 




