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SIR MARK POTTER, P.
1. This is the judgment of the court.

SECTION A: INTRODUCTION

2. Mr Char man, whom it wi || be convenieni
notwithstandingpronouncement o& decree absate of divorce, appeals against an
order madeon 27 July 2006y Coleridge J. in the Family Division of the High Court
upon an application for ancilkarrelief brought in thedivorce proceedings by Mrs
Charman, whom it will be conmei e nt t o Hle sw ifhe pdge fausd thatt
thep a r tassetssatounted to £18illion, of which, upon thegreedasis thathe
husbandwvould transfer to her his interest in the matrimonial hoime wife held £8
million and thehusband held £123nillion. T h e s prded was dhatn full
settlement of all her claimhe husband should pay to the wife a lump sum of £40
million, therebyproviding her with assets amountingf&48 million (or 36.5% of the
p ar tassets @ngroviding him with assets amounting 83 million (or 635% of
them). Of the lump sum which hevas ordered to pay, the husbarak paid £12
million but pending determination of this appbalhas not been required to pay the
balance. His contention is that the judge was wrong to award the wifepadum of
as much as £4fillion andin particularthat the methodology which he deployed in
arriving at such ma awardwas flawed. The husband contends that the judge should
have awarded the wifeithera lump sum of £12nillion, namely the sumvhich he
has already paid anidy which her assets have been increasefi20 million, or, at
most a lump sum of £20nillion, in which case he would be requiredpayher a
further £8million so as tancrease her assets to £&#lion. The wife defends the
j ud greed and does not creappeal.

3. The judge, however, made a further order, which he described as being for a reverse
contingent lump sum, namelpat, if the husband was required to malecified
payments to Her Maj e s éesyniatedbyRle \heslandeat £A4Ind Cu
million, the wife should contribute thereto byaywof repayment to him afin simple
termsi 36% of all such paymentsr £35 million, whichever was the lower. In his
computation of thep a r t assets ¢the judge made no allowance tlese tax
liabilities, which the husband haftawn to his attention very lgteut, were they to be
required to bepaid, it is unlikely in view of the terms of this furthesrderthat any
significant alteration would fall to be made to the percentdge®pposed to the
figureg set out above.

4. Al t hough higher |l ump sum orders have bee
believed to be the highest award eveade ondetermination ofa contested
application for ancillary relief in divorce proceedings irglamd and Wales.

5. While contending thashe had made an important contribution to the welfare of the
family to which the judge should have regard under s.25(2)(f) of the Matrimonial
Causes Act 1 ahe 3vife (infetfebt eonckded loe) that the huband s
contributon had beerof such significanceas to justify his departure from the
marriage with a greater proportion of thgsets than should be awarded to hée
will follow the convention of describing such contribution as
contributian 0 . By r ef er e nsoggestedhaaivison of 550#5% inthe f e
husb davaudTshe sk dmedessi on was that the hushb



Judgment Approved by the court for handing down. Charman v. Charmar

lay in the generation by his skill and effort during the marriage of the entire fortune of
£131million for the welfare of the family. The judgsndore d t he wi feds <co
of a special contributiofut in the end, followingeview of numerous factors, he
favouredthe result which rpresened a division of 635%-36.3 i n t he husba
favour. It is clear that he favoured such disparity by refergmaecipally to the
husbandds s p e lout asbd tonhai netconsidered to hieer greater risks

inherent in the assetemaining withthe husbandhan thoseinherent inthe assets

awardedo the wife.

6. T he hu Htstanmaich greund of appeal is thaty his order the judge made
insufficient allowance for his special contribution; and thatmade insufficient
allowance for it because he approached it in the wrong way. It will be seen, therefore
that the appeal primarily raises questions not as to the circumstances in which a
spouseds contribution should be regarded
his reasoning, a judge should make allowancesfimh acontribution. In this regard
Mr Singleton QC, on behalf of the husband, contends first that the judge began with a
hypot hesis of equal di vision and then f ac
the equation by way of a discount; and sectimat he was wrong to do so. Mr
Singleon further contendshat the proper approach should have been for the judge to
all ow for the husbandds speci al contribut
s.25(2) of the Act and that, had he done so, then, @tefuctingthe necessary cross
check against the yardstick of equalifgubject, however, tthe agreed conclusion
that the yardstick waat any rate to some extent inapt to tiase, the awards would
have been of £2fillion or at mostE28 million to the wife, inclusive of her existing
asets, and (subject to the second mginund of appeal) of £11dnillion or £103
million to the husband Mr Si n gl et equii ss tacconsideeand integprets  r
someof the guidance to the quantification of awards of ancillary relief, especially
where the assets are large, given by the House of Lokifsite v. Whit¢2001] 1 AC
596 and, in particular, iMiller v. Miller, McFarlane v. McFarlang2006] UKHL 24,

[2006] 2 AC 6B. The latter decisiomvasgivenonly two months prior to delery of
thejudgmentof Coleridge J

7. The hus b a mdidgsound ef appealds that the judge erred in computing the
total assets at £13tillion, within whichthe judge included £68illion held within
an oftshore discretionary trust known as The Dragon Hgldsn Tr ust .Théi Dr ag o |
husbandhad set upDragonin 1987 upon anexpression of wisho the trustedhat
during his lifetime he should be its primary beneficiary. Althotigis a subsidiary
contention othe husband that the assets of Dragon showd lbeen computed #ss
than £68million, the second maigroundof appealis that the judge fell into error in
regarding the assets of Dragon, what ever
husband for the purpose of s.25(2)(a) of the Act and thiis fas inclusionat all in
the computation of thep a r tassetsMr Boyle QC, whoin this appealappeas
together withMr Singletonon behalf of the husband but did not ddostow, submis
that in this regard the judge failed to ask himself the neoesgaestion, namely
whether, if the husband were to request it to advembemthe whole (or part) of the
assets of Dragon, its trustee would be likely tosdoMr Boyle further submitghat,
had he asked himself that question, the judge could reayadmal# asweed it only
in the negative. Bt another wayhis submission ighat, ifthejudgeasked himself that
guestion and answered it in the affirmative, it was not open to him to dér 8oyle
therefore primarily contends that no part of the asseBragon should have been
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included in the computation 6f h e  p assetsHe enakés, however, three fhlhck
suggestins, to which we will refer in paragrapb below.

Mr Nugee QCwho in this appeabppeardogetherwith Mr Pointer QC on behalf of
the wife butwho againdid notdo sobelow, acceptghat it was necessary for the judge
to ask himself the question iddied by Mr Boyle That being so, our task is to
discern, in the light of thaeatureof the submissions below and the resulting form of
the judgment, whether he did;sbhe did sowhether he did so affirmatively; and, if
he did so affirmatively, whether it was open to him to ddrsqarticular we need to
pl ace t he | udtgpeaséuss in relaian ttonbeagam theo dontext othe
nature of the argumentsupbefore him, particularly by Mr Singleton. Mr Nugee
contends that the thrust of the husharsd asapsesented in this appeslentirely
different from that ofhis caseasputbef ore the judge; t hat S
arguments in this area were never articulated before the judge ;athall it is
improper or at least unsatisfactgrihat the should first be raised in this court; and
indeed hat some are included inpaoposed amendment to the groundspifealfiled
only days prior to the hearing of the appdal, which permission has not yet been
grantedand should be refused

There are in effecthree further, subsidiarygrounds of appeal. But theare of less
general interesand we can address them shortly withdwe theed for introduction
here

SECTION B: CURRENT CIRCUMSTANCES

10.

11.

The wife is aged 54. She lives in the former matrimonial home in Kent. It is worth £3
million. She has no paid employment and sits as a magistrate.

The husband is also aged 54. He is not @iy resident in the United Kingdom and

mainly resides in a rented home in Bermuda, where he claims to be domiciled. He
owns two further homes in the United States, which are together wonttil€m. He

is President and Chief Executive Officer of Axie @ i t a l Hol di ngs Lt
which isquotedon the New York Stock Exchangadis the holding companfor a

global group of specist insurance and reinsurance companies. His salary and bonus
amount to about £&illion per annumA week prior to the sudiantive hearing before

the judge heaused Axis to issue agssreleasewvhich announedthat, as a result of

the proceedings brouglaigainst himby the wife, he wuld retire on 31 December

2008. Whatever the merit of the reason given, it is, as the jfolged, not
unreasonable for the husband to retire at the age of 56 in the light of the size of the
wealth which he has generated and which, whatever the outcome of this appeal, will

be available to him. Butyhether logical ootherwise t h e h uestihgapobticb s ar r
assertion of a direct l ink between the w
proposed retirementlustrates hisi ndi gnat i on at t herwifebo:s
application and its result to date. Having heard his oral evidence #b,|¢ng judge

found that the husband was genuinely bemused that the wife should regard his offer

that she should leave the marriage with ff#lion as anything other than reasonable

or , i ndeed, gener ous. The husbareddéred | ndi
this litigation hardfought at every turn and which, we fear, will continue to do so

until whatever is properly payable to the wife under English law has beem ffaild
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12.  There are two children of the family, both boys, aged 24 and 20. In ¥8&h he
created Dragon, the husbaocatedd he J. R. Char man Chil dren
two boys. It has assets now worth at leadd fillion, which the judge naturally
excluded from his computatianf t he parti esdé assets

SECTION C: THE HISTORY

13. Theparties met in 1970, when they were each aged about 17 and in the sidlofform
their schools in Rochester, Kent. They became engaged in 1973 and were married in
1976. In 1971 the husband, in effect unqualified, had gone to work as a junior clerk in
an urderwriting agency at Lloy@ of London and in 1975 he had accepted an
invitation to take a more senlihewfewassi t i o]l
working as an inspector in what is now the Departrif@mnitVork and Pensiong o the
marriage they bnaght their earning capacities but at that time they had in effect no
capitalassets.

14.  Thereafter the wife continued to work fgiine until late in her first pregnancy in
1982.

15, Unt il 1981 the husbandés career alten LIl oyd
for five years he worked instead in a senior capacity, and for very substantial reward,
in a marine insurance company based in Loratwthowned by Mr C.H.ung of Hong
Kong, whom the husband regards as his mentor. In 1986 the husband returned to
LIl oyat @& grice of£700,000 he bought an underwrdi agency which was in
disarrayand he operated it through what became Charman Underwriting Agencies
Lt d ( A Choawhiohahe walhechief executive. During the following ten years
he turned the syndicatwhich Charman managed into thegest and most profitable
at Lloydds. In 1994/95 convinced of the importance of attracting corporate
investmentoothf or hi s agency in partjtlhethtshand and f
caused Char man 6 o bésoldl td a myly areatedpampany, Tarquin
PLC; and he and the trustedsso Dr agon and etilemént &l of@hom| dr e n ¢
had substantiadhareholdinggn Charman, receiveith lieu significantamounts of cash
and in all, one third of the shares iTarquin, for which he continued to work as he
had for Charman.

16. By then LIl oydos was. Theahusband, whp rwasvappointadf f i c |
senior deputy chairman of Ll oydbés, was on
ingenuity and courage to dse and implement the series of complex initiatives which
saved it. He says that in 1997, after it had in effect been saved, he became
di sillusioned with LlIoydds because in his
continuing to pursue furtheadcal reform In 1998 he caused Tarquin to be sold at a
record price to Ace Ltd, a global insurance company based in Bermuda with existing
i nterests at L laonydd,6 s Dr aagnodn tahnedettletmbseb Ch i |
exchanged their shares in Tarquin for ktot Ace worth a total of U.S.$133illion.

Indue coursethbus band®és wo rflace ama &s seniorcexecutive autside o
the U.S., embraced more than its interests at ldnythe dimensions of his work
became international.

17. In March 2001 the hsband suddenly left Ace. He had been outvoted byctis
directorsand summarily dismissed, which gave rise to litigation and his negotiation of
a substantial severance package and a company apology. The judge found that, at this
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time of unexpected adverngjtthe parties grew close and the wife gave the husband
considerableemotionalsupport. The husioad , Dragon andtlemdne Chi |
retained their shareholdings in Adbe value ofwhich had grown substantially since

1998, until sale of thenook plcein stages between February 2003 and February

2004 at a totaprice of £60 million. As we will explain, the husband became non
resident in the UK for tax purposes on 27 January 2003; and there were substantial
advantages in delaying disposal of the shan Aceuntil after he had done so.

18. In May 2001 the husband embarked on plans to establish a new gjmmahlist
insurance business. Paradoxically thedl 1 derrorist attacks enabled him to
accelerate and enlarge his plans; and in November 200Irgsh@&xXis company was
incorporated in Bermuda&Vithin a few weeks it had attracted investment in the U.S.
of $25 hillion. The husband at once took his present position of President and Chief
Executive. The Axis holding company was floated in 2003; andytbeith of the
g r o wapibak turnover and profit has bempid and remarkable

19. From autumn 2001, when Axis began to operate, the husband rented a home in
Bermuda and began to spend about half each week there. He promised the wife that
he would do so oglfor about six morits, while he set up the busineBsit after the
six months he continued to do so; indeed during 2002 he increased the amount of time
spentin Bermuda and elsewhere abroad. In consequence the marriage came under
strain. The wife was onng view reluctant to move from the partideurth and final
matrimonialhome in Kent offshore, whether to Bermuda or otherwise; but the judge
rejected the husbandds criticisms of her
their younger son, theaged 15, whose education in England was not proceeding
well; the wife considered that was important for him that she should continue to
reside in England. Furthermore her elderly parents lived nearby and needed her
attention. She was also reluctantésign as a magistrate.

20. But taxation as well as business considerations were leading the husband to favour
abandoment of his residence in the U.K. In particular, as a result of changes
introduced in the U.Kin 1998, disposals of Ace (and other) shares ooty by him
but also by the two trusts of which he whg settlor would thenceforwdrattract
Capital GainsTax unless he weraonresident. Even as early as January 2002 he was
considering abandoning his residence and indeed his domicil in theEMagually
in April 2003 he notified the Inland Revenue that on 27 January 2003 he had ceased
to be resident and ordinarily resident in the U.K. He did not tell the wife of his
cessatiorof residence until May 2003; and she was then alarmée toldthat the
fiscal advantages would be Idéthe were to spendnore than90 days a year in the
U.K. for the following five yearsThe judge, who generally preferred the evidence of
the wife to that of the husband when in conflantd in particular did so in relatico
disputed events surrounding the end of the marriage and to their discussions about
moving to Bermuda, found that in 2003 the wife became resigned to her moving to
Bermuda in order to save the marriage; that in October 2003 she proposed to the
husbandhat she should join him there for a trial period of two years; but that by then
the husband, whaso the judge tentatively foundad by theralready embarked on
another relationship, did not accept the proposal. In November 2003 the husband told
the wifethat the marriage was at an end: it had endured for almost 28 years.
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SECTION D: PROCEEDINGS BETWEEN THE PARTIES

21.

22.

23.

24.

On 28 June 2004 the wife issued a petition for divorce in England. On 14 July 2004,
without prior notice, it was served on the husband in BelanOn 26 August 2004 he
issued a petition for divorce in Bermuda and on the following day he applied for a
stay of the English suit so that the divorce might proceed in Bermuda. On 24
September 2004, aftére had takersteps to progress the suit in Beauas fast as
possible, Coleridge J. ordered him not further to proceed with the suit in Bermuda
until after his application for a stay of the English suit had been determined.

On 28 January 2005 Coleridge J. hbeyar d t
order dated 11 February 2005 he dismis
argument in support of his application related to Dragon, which by then had a
Bermudi an corporate trustee, namely Codar
governed by Berodian law. His argument was that it was inevitable that, as part of

her claim for ancillary relief, the wife would appiyder s.24(1)(c) of the Ador an

order for variation in her favour of Dragon, which he conceded to be anpptal

settlement; thathe law of ancillary relief in Bermuda was closely modelled on that in
England and Wales and gave the Bermudian court jurisdiction to entertain such an
application; that, unless (which was unclear) Codan, as trustee of Dragon, should
voluntarily participde in any application for variation made to the English court, there

were grave doubts as to whether any such degieghat courtwould be enforceable

against it in Bermuda; and that, by contrast, there would be no difficulty about
enforcement against itfto any such order made i n Ber mi
which the judge described as unsurprising, was that her intention was not to apply for

an order for variation of Dragon but, rather, to contend that its assets constituted a
resource of the husband whishould be brought into account in computation of the

lump sum for which she had appliedthe English proceedings. The wife thus cut

away much of the ground from under the h
having referred to all the otherctars relevant to thehoice of forum the judge
concluded that the fAcase is as English as

h
S

Thus the wifebs suit i n England proceede
parties sought to assemble their case in relation to her applitatioe English court
forancillary reliefTo t he wi febs argument that the &
of the husband because Codan would be likely to make them available to him if he

were so to request, the husband countered with an argumennthatting it up in

1987and ever thereaftehe had intended that the assets of the trust should be held for

the benefit of his issue yet unbotmen and,
assets of which should not be aggregated with his own.

The wife, by her advisers, took the view that the merits of the rival arguments in
relation to Dragon might well be illumined by documents which were or might be in
the possession of Codan and by its answers to specified questions, both relating
primarily to the contet of the historical dealings between the husband and Mr Clay,
his English accountant, on the one hand and the successive trustees on tAdether.
husband, by his solicitors, alleged that, notwithstanding what he said had been his
own requesto it to cooperate in this regar@odanwas not prepared to do so. Thus in
July 2005 the wife applietb the English courfior an order for the issue of a letter of
request to the Bermudian court to requive Anderson,a director of Codanto
produce spedéd documents and give oral answers under oath to specified questions
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25.

26.

27.

for use in the English proceedingss the Royal Court of Jersey recently pointed out

in In the matter 6the HTrust unreported, [2006] JRCOb4t [18], the provision of
information réating to a family trust by its offshore trustee docourt in England
charged with adjudicating a claim for ancillary reigin principle desirable and does

not represent any submission on the part of the trustee to its jurisdintibe. event
however, rather than supporting thvei f a&pplisation,the husband strongly opposed

it. Indeed, when by order dated 20 October 2005 Coleridge J. nevertheless granted the
application, the husband appealed to this coOm. 20 December 2005, by a
constitution @ this court of which two of us were members, the appeal was dismissed:
seeCharman v. Charmaf2005] EWCA Civ 1606, [2006] 1 WLR 1053.

Meanwhile the letter of request had been issued and, on an application by the wife
without notice to Codan, Mr Justidgell in the Supreme Court of Bermuda had
orderedMr Andersonto attend before an examiner in order to disclose the documents
and answer the questions specified in the letter. But Cloaidapplied to set the order
aside; and the hearing of its applicatwas conveniently adjoned until just after the
datefixed for handing down the decision of this court, namatyil 22 December
2005. At that hearing Codan persuaded Mr Justice Bell to set aside the entire order for
disclosure on the basis thato days peviouslythis court had erred in holding that in
proceedingsfor ancillary relief a letter of request could issue in order to obtain
disclosure of documents of the existence of which the applicant was not already
aware. Although no one had expected thenBelian court to rubbestamp the
request in the letter (see in particular the judgment of Lloyd L.J. in this court at [62] to
[66]), it has to be said that the reasoning adopted by Mr JusticenBéth hefrankly
acknowledged might lead to an unsatisfag result,was, with great respect to him,
somewhatunexpectedat least by this courthe courts ofthe two closely related
jurisdictions which apply analogous principlde applicationsfor ancillary relief,
usually aspire to approach issuesuch asthosein relation to the disclosure of
documers held by a third party in the same way. The wife says that in effect there
was no time for her to appeal against the decision of Mr Justice Bell prior to the start
of the substantive hearing before Coleridg®n 13 February 2006 and thatthout
disclosure of the documentd)ere was no point in attemptirig conduct the oral
examination ofMr Andersonwhich Mr Justice Bell had continued to permit but
which, unsurprisingly he had limited to examinaticin-chief.

Col eridge J. conducted the substsomeéi ve
nine days beginning on 13 February 2006. Both parties agreed with the judge that he
should then delay delivery of his judgment until after the Hofis®mls had giva its
decisionin the appeals, upon which it had recently heard argumeMiller. On 24

May 2006 the Housgave its decisiomndon 21 June 2006 the judge heard further
argument upon its relevant effect. On 27 July 2006 he handed down his judgment.

Although we must closely scrutinise other partsisfjudgment below, its helpful
here to record he joadmgepoésati on of t h eompprentof i e s 0
which we round to the nearest million pounds:

MILLIONS
(a) The wife

® Matrimonialhome (proposed 100% interes £3
(i)  Flat occupied by her parents £1
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28.

(iii)

Bank accourg
WIFE: TOTAL

(b) The husband

(i)
(i)
(iif)
(iv)
(v)
(i)
(vii)
(vii)
(ix)
()

(xi)
(xii)
(xiii)

(xiv)

Real property in U.S.
Bankaccouns
Investment: Bank of New York
Personal possessions
Pensions
Accumulated income: Dragon
Bonusfor 2005
Axis shares
AXxis optiors
Liabilities
SUBTOTAL
and, in Dagon
Cash and investments other than in Axis
Axis shares
AXxis warrants
Liabilities
SUBTOTAL
HUSBAND: TOTAL

JOINT: TOTAL

Charman v. Charmar

Having concluded that the lump sum payable by the husband to the wife should be

£40 million, the judge thereupon ordered the husband to payrillidn (being the
amount which the husband had suggested aothigproper award) to the wife by 31

August 2006 ad adjourned until 23 October 2006 determination of the date for

payment of the balance. In the event the husband paid ontyillé& by 31 August

and omitted, so the judge found at the hearing on 23 October, to give any proper

explanation for his failuréo have paid theemaining£4 million. The judge then
ordered him to pay it by 14 November 2006, whichdltkpay al bei t
The judgealsomade an ordenvhich we have stayed pemdj determination of this

appeal, for the husband to pay ttedamce of £28 million by 1 March 2007.

SECTION E: DRAGON

(i) The background facts

29.

Inanapplication for anci
logically precedes its consideration of their @istribution. We therefore turfirst to
husbandds second mai

t he

the assets of Dragon as part of his resources.

n

ary rel

ground

two da

ef

of

t he

appea
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30.

31.

32.

33.

Dragon was set up by a Deed of Trust dated 16 November 1987. The husband was the
settlor. A trustee company in Jerseyswhe trustee; and the proper law of the trust

was that of Jersey. The beneficiaries were defined as the husband, the wife (who was
named), their two sons, any future children and remoter issue of the husband, such
charities as the trustees might identfiyd such other persons as the trustees might

add. In effect the trust is entirely discretionary; and the trastaeea wide power to

advance capital instead, ar in addition tg income to a beneficiary, save thaey
cannotdosoitwo ul d femnyggraordentitled to anyiqrlife or other vested
interest in the Thaeseofand or any part ¢é

By two provisions of the Deedhe husband went out of his way to empower the
trustees to benefit one beneficiary at the expense of the othersase db(e) he

provided that, in exercisintheir powers in favour of one beneficiary, the trustee

coul d Aignore entirely the interests or
repetitiously, by clause 12(a), he provided that the trastmdd exercisetheir powers

for the benefit of one beneficiary dwith
the €€ otherso.

By clause 15(e) power was conferred on the husband to refhladeustees. The
purpose behind the inclusion of this power is explained lettar to the husband
dated 13 October 1987 written yrs Rees,his solicitor in London who was
orchestrating the creation of the trust and corresponding with solicitors in Jersey to
that end She wrote:

Al put to [the sol iofmakigretan n Jer sey] t
of the powers exercisable only with your consent and of giving

you the power to appoint new trustees. Their response was to

suggest your appointment as Aprotector
would in effect have sibne befpleess al l t he
they could be implemented. Neither | nor [your accountants]

really like this as it could be argued that the protector was in

effect a trustee and prejudice the-sifforestatus of the trusts.

[Your accountants] are confident that the lettemighes will

not be ignored and, correctly drafted, would afford adequate

protection. As a letter of wishes is morally binding only and

[the proposed corporate trustee] anknown entity, | would

suggest that, at the very least, you should have power to

appoint and remove the trustees and will so proade.

The husbanddés | etter of wishels Reepwas he tr
signed and dated 18 November 1987 and was expressed as follows:

ATHE DRAGON HOLDINGS TRUST
Dated 16" November 1987

You may find it helpful to know my wishes regarding the
exercise of your powers and discretions over the funds of the
above Settlement. | realise of course that these wishes cannot
be binding on you.
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34.

My real intentions in establishintpe Settlement are to protect
and conserve certain assets for the benefit of myself and my
Family.

During my lifetime it is my wish that you consult me with
regard to all matters relating to the investment or administration
of the Fund and thereafter yshould consult my wife in like
manner. If my wife survives me, it is my wish that the fund
should be administered primarily for her benefit and that she
should have access to capital, if necessary. If both of us are
dead, my children are to be treatedlses pprimary beneficiaries
and | hope you will consult mgxecutorsand their guardians.
Should anything happen to the entire family, then the funds
subject to the Settlement should follow my estate.

Insofar as is consistent with the terms of the Settleremth

to have the fullest possible access to the capital and income of
the Settlement includinthe possibility of investing the entire
Fund in business ventures undertaken by me.

If circumstances should change in any way | will write you a
further lettero

Although the Deed records that the initial sum placed by the husband into Dragon was
A10, 000, the real purpose behind setti

Settlement was that, using the cdhblus placed into themthe respective trustees

shoutl subscribe for some of the shares in Charman for which the husband would
otherwise have been entitled to subscribe and which he correctly anticipated might
become very valuable. Of his potential entitlement, 25% was placed in his own name,

25% was placed n t he Chil drends Settl ement
letter dated 13 October 198Wrs Reeshad written to the husband relation to
Dragon

Al think [your accountants] feel

because it was understood at their first meeting with you that
decisions would be taken about the ultimate destination of the
fund before the expiration of the first ten year period. This does
not entirely accord with my understandiimg our subsequent
discussions wén | gathered that you might well wish to leave
the settlement in place until such time as the Charman shares
are sol dé

It seems to emerge clearly in our discussion that a discretionary
settlement is appropriate to preserflexibility as to the
ultimate disposal of the assets of that trust and that you should
reserve a right to retain part of the funds; capital gains tax
protection may be its only advantage but, on balance, | suggest
we go ahead ¢€éo

and

n

[

~

t hat
tax effects of a discretionary settlenm t € can be ignored
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36.

37.

38.

The capital gains tax ptection of which Mrs Rees there spokewas the
deferment of I|iability beyond the itrust ece
made a capital payment to a beneficiary.

In that Charman paid a substantial dividend on its shares even8nitOfrst year of
operation, Dragon at once bedganreceive income; and since 1993, reflective of the
changes into Tarquin, thence into Ace and finally into Akigtincome has been
very substantial. Bet ween 19 8r@stecaamdlits 1 9 9 8
successor, another Jersey trust company which replaced it in 1992, made four
distributions of income to the husband totalling £800,000amt ratethe first such

di stribution, made in 1988 itselwvrittenwas me
request. All four distributionseem to have been mafie fiscal purposs. But even

income whichhe successive trusteeisl not distribute tdhe husbanavas assignetb

him, apparently without his knowledgand they accumulated it for him inba@spoke

account. In 2004, after it had been replaced by Codan, the second Jersey trust
company wrote:

At hroughout the whole of our trustees!t
the income of the Trust for [the husbdnabsolutely and
regarded the Trust as an intergspossession trust.

Apart from the four payments of income to the husband, there has been no distribution
out of Dragon to any of t he beneficiardi
distribution and residual accumulation of the income to and foy thienhusband, as a

U.K. resident settlor retaining potential interest under the trustas liable to pay

U.K. tax referable tots worldwide incomelUntil 1998, and irrespective of the precise

fiscal purposebehind them, the distributions appé&aeffect to have indemnified him

in that regard.

It was agred before the judge that the wealth of Dragon had been built by its
investment,in accordance witt he husbandds requests, i n
ventures. It was therefore his reqsaghich led the trustee to subscribe for the shares

in Charman; to exchange the shaire<Charman for shares Tarquin and cash; to
exchange the shares in Tarquin for shares in fecbuy sharesnd warrants in Axis

with heavy borrowingsto sell its shares in Ace fc€37 million in eight tranches

during the nine months in 200&hich immediately followed his cessation of
residencen the U.K; and to use the investment management services of the Bank of
New York. In 1990 the trustee hatbo acceded to his requestpttt up the assets of

the trust as security for a bank guarantee necessary for his membership as a Name at
LIl oydods.

By 2002 the husband had resolved to mov
Settlement, to Bermuda. In December 2002 he approached Conyeasditearman,

the well-known firm of barristers and attorneys in Bermuda, who offered him the
services of their trust company, namely Codan. The husband thus caused the second
Jersey trust company to resign as trustee of Dragon in favour of Codan with eff

from 4 April 2003; and Codan thereupon exercised its power to change the proper law

of the trust from that of Jersey to that of Bermuda.

Meanwhile Mr Clay had sought to advise the husband to take steps to ensure that the
move of Dragon to Bermuda disdilead to any loss of control over Dragon on his
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part. At a meetingpetween thenon 7 March 2003, in the words oh@emorandunof
it made by Mr Clay,

Al Mr CIl ay] raised his concerns at the
that maybe exercised by the new Bernaundlrustees and that

it was firstly critical for [the husband] to draft a Letter of

Wishes as soon as the transfer from Jersey to Bermuda had

taken place. Secondl vy, I n the event o]
[Mr Clay] raised concerns that too much control veobé in

the hands of the Bermad Trustees and that [the husband]

needed to reflect on whether further protection should be

arranged to ensure that his wishes were actually carried out.

[ The husband] € had Amderson toecent |l y wi't
review the manageemt arrangements for the two trusts and he

was quite comfortable with [Mr]JAn d e r sappnoécs.

However, it was agreed that [Mr Clay] should remind [the

husband] to draft a Letter of Wishes f

At that time Mr Clay seems to have been underithrepr essi on t hat t h
nonresidence in the U.Kmight not endurébeyondthe requisite five years. At a
further meeting with the husband on 25 Ma
memorandum suggested that Dr agle the hsidbandiwad b e i
nonresident; and in a memorandum dated June 2003, which he prepared for the use

of Codan, Mr Clay suggested that it isho
bustdé [ Dragon] prior to [the husbandds] r

On 19 Apil 2004 Codan passed a written resolution in respect of Dragtiar

noting that its predecessor had held its income on behalf of the husband and, albeit
informally, had regarded it as an intergspossession trust, Cod&rmally resolved

to regard itlikewise and confirmed that it was exercising its power to appoint the
income of the trust to the husband for life with effect from 4 April 2003 and so would
accumulate it for him and periodically distribute it to him.

By letter addressed to Codalated 13May 2004, i.e. after the breakdown of the
marriage but prior to the issue of divorce proceeditigshusband wrote a fresh letter
of wishes in relation to Dragomhe main change was that he excised the request
made in 1987 that, following his death, thest should be administered primarily for
the benefit of the wife. He wte:

ADuring my | ifeti me, I would I ike vyo
primary beneficiary, although | expect that you will consider

the interests of the other immediate family beneficiaass

appropriate from time to time. | acknowledge that you have

appointed the annual income to myself as a life interest

disposition, as had the previous trustees.

After my death, and if they survive me, | would wish you to
treat my children as priary equabeneficiaries pestirpes
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| would like my children to receive income only up to the age
of 30, unless otherwise agreed by the Trustee. | would like you
to consider making half the capital of the presumptive share of
each of my children available to theahthe age of 30. At the
age of 40, | would like you to consider making the whole of the
capital of their share available to thém

On a date ostensibly in June 2G04 husband wrote to Codan in connection with its
recent appointment to him of the incoroé Dragon. Subject ta direction for
defrayment out of the income of an apparently small recurring expense referable to
the management dfis personal investment company, the husband instructed Codan
to add back into Dragon all the accumulated income fogltiim and, subject to any
contrary instruction, all future income otherwise to be held for him. The accumulated
fund which the husband therebyfter the end of the marriagechose to resettle into
Dragon was £4million and, ascan be seenin paragrah 27 above, the judge
notionally deducted it from the assets of Dragon and restored it into the list of the
husbandds pAsubsaiargioundacfappedl is that the judge was wrong

to conduct that notional exercise. In the eviemiveverthat, upon the second main
ground of appeal, we were to determine that the judge was entitled to regard the assets
of Dragon as part of the husbandds reso
because the pciseplace in the list for inclusion of the £4 milliovould be irrelevant.

On 27 August 2004, being the day after he had filed his petition in Bermuda, the
husbandby hi s English solicitors, made a pi
claims; and, in order that her solicitors could advise her uporsigdticitors sent to

t hem what in their covering |letter t hey
worl dwi de resourceso. The schedul e was i
Assetso and on firsiuhe phgebamndd s éadlicmautts t o
thenjointly owned assets totalling fillion andfinally trust assets, being the assets

of Dragon, totalling £52million, i.e. together totalling £83nillion. A note was
appended that the summary di d nsehmeithernc | ud e
party had a financial interest in the schedule had been prepared by Mr Céeng

the husband did not see it prior to his solicibolsspatchof t t o t he wi feds
He assertshat it was an entirely inappropriateonfusedand unathorised treatment

of the assets of Dragon as part of the i
resourceso on the part of Mr Clay and his

(i) The argument before the judge

43.

The husbandds primary ar gumengon wasvergr e t h
different from the primary argument which he now seeks to advance in this appeal. In
shorthandas endorsed on the Schedule of Assets furnished on his behalf to the judge,
his case was MAnOTrust dynastic anas Mshoul d
Singleton QC wrote in his opening submissions to the judge,

AThe most i mportant features of the tr
1. H6s case is that this trust was set
generations of HO6s family.
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2. H has made it clear that he has no wish to befrefit the
trust.

3. H has had minimal communication with the trustees, which
tends to support his case as to intention.

4. There have been few actual distributions to H, and none at
all for the | ast 7 years. o

We hasten to add that Mr Singleton did also submitttti&court could not conclude

that the trustees (in the words of his o
asks as regards distribution, rat her tha
submissions) dAwil|l s i mp | Hythattleey shallld advaoce any r
ahug chunk of t h esubrhigsiondvas. rolleB wp as tpdrti ofir

Si n g | fandamerdakrgumentthe thrust oft was thatpecausehe husband had

created Dragon in order to put assets asitiere for the benefit otis issueyet
unbornrather than himselfor the wife) it would not be reasonable to expect him to

request the trustees to advance capital to him nor, were he to do exqpeict the

trustees to acced® the requestlronically it was Mr Pointer who, irhis written

closing submission® the judgeteased the two issues apart more clearly:

A | tme end, the fundamental issée i n respect of the Dra
Holdings Trust is whether or not H has demonstrated to the

satisfaction of the court that it is a dynastrust, having a

different quality from an ordinary offshore trust, such that the

courtés approach should therefore be d

A secondary issue may be said to arise in the circumstances of
this case, namely whether, were H to invite thestees to
distribute some or all of the funds within the Dragon Holdings
Trust to him absolutely, they would comply with that
invitation. o

44. Both parties gave written and oral evidence to the judge in relatiofithi®
fundamental isswe namely the dynastiissue The husband averred that he had
alwaysintended Dragon to be a legacy for future generations of his family. The wife
averredby contrasthat she had always understood that Dragon was a family trust in
which the husband, she and the boys had &ireong interest and that its assets were
never beyond his control in that, were he to need them or want access to them,
arrangements would be made accordingly.

45. In the event the judgpreferred the case of the wife to that of the hushandlation
to thedynasticissue. In particular the judge found that:

@ the husbandods | etters of wishes both i/
an intention to create a dynastic trust;

(b) there was no evidence, in particular no documentary evidence, corroborative of
the h u s bwaavilénsdn support of his case
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(co the husband hadcucelomamucdtedu@glidnd t o prev
evidence in circumstances in which, had Dragon been dynastic, it would be
likely to have been able to produce evidefroen its files to that effect; and

(d) the wife whose recollection was gootlad known nothing of any dynastic
intention on the part of the husband.

Then the judge proceeded as follows:

n78. But even if I had been persuade
as a settled, evestocumented, intention | am doubtful in
the circumstances of this case whether, of itself, it would
have been very influential in the result.

79.The test is whether the assets in the trust should be
regarded by the Court as a Aresour
broad efinition. These assets are held in a discretionary
trust in conventional form. | will not repeat the very
helpful descriptive analysis of such a trust in the Jersey
High Court adopted by Potter. Rn his judgment
di smissing the husdtodenelalirgy appeal agali
to letters of request.See Re Esteem Settlement [2004]
WTLR 2. It is a very useful description of general
application in cases like this. And as Lloyd LJ on the
same occasion pointed out the asset:¢
availabletohimmn demand without being his r
Mr Singleton was constrained to agree.

80.So even if the husband had got home on the facts, for the
Court simply to have ignored the assets would have been,
| consider, wrong and, imy experience, entirely novel
é

82.[ln the end | am persuaded by Mr Poli
and all the assets in the Dragon Trust will remain well and
truly on the main schedul e. 0

(i) The argument before us

47.

Mr Singleton tds us that, notwithstamug what he acknowledges to lgreat

difficulty in his way,heaspirest o per suade us to set asi de
Dragon is not a dynastic trust. The point is clefarlyraised in thegrounds of ppeal

even asnow proposdt o be amended. Mr Singletonés
reminded himself of the absence of distributions out of Codan since 1998, the judge
would have been compelled to make the contrary findingsBige therthe husband

has had no need for distribois and has not asked for thenmdeed until 2003
distributions of capital were, from a fiscal perspectifranly to be avoided. We
consider that the judgeds rejection of th
The obviousfiscal purpose behind Bgon;indeed its status, iMr Si ngl et ond s
wordsinthisasppeal , as a fikey component in [the
pl anntimg 0 h u snusual thdusionof himself in the Deedas anamed
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beneficiary;the terms of the letter of Mrsdes dated 13 October 1987; the content of
eachofhi s | ett er s o fsuggestieh 2083that khe husbbnd ghowd
collapse the trust t he fir st presentation of Dr ago
proceeding®s being part of his resourcdéle absence of any documentary evidence

to support his argument; the inference to be drawn from his attempts to prevent the

wi f acess tod ocument s on Codan éosvindng,lcentraryand h
evidencee Al these in effectuswmmmpell ed the jud

The primary argument now put before us on behalf of the husband is that the judge
failed to resolve the fAsecondary i ssueo
purported to identify for himnamely the issue as to the likelihood of advancement

On any view the argument lacks forensic integrity because it was never separately
identified on behalf of the husband. Str
judge to resolve. Nevertheless we agree with both counsel that, before he atalibuted
theassets of Dragon to the husband, the judge had to be satisfied that, if so requested
by the husband, Codan would be likely to advance them to hitheijudgmergin
thiscourtont he husband®d seoaqr forasade of éhg latiefmesest,in h
particular at [12]such had been confirmed as the central quegegmerally arising in

such cases

The first question is therefore whether the judge made a finding that, if requested,
Codan would be likely to advance all the assets of Dragdmettdidsband. Mr Boyle

submits that the judge never even addressed that question. The second question,
which arises if, contrary to Mr Boyl edbds ¢
whethernt was open to him to do so.

The arswer to the first queston s t o be found in the par
judgment set out ggaragraphi6 above. We analyse them as follows:

@The judge asked himself whet her the as
Boyl eds submi ssion that such tisae not
overarching testobecassgei $shehawopdr fimast
s.25(2)(a) of the Act.

(b) Then the judge turned to consider the matter in the contalisafetionary trusts.
First he refered to the decision of the Royal Court of Jersa Re the Esteem
Settlemen{2004] WTLR 1 as containing a very helpful descriptive analysis of
such a trust. Part of that codirs ~ a nisaab fpllsws sat [166]:

Afé one would expect to find that in
there had not been a refusglthe trustees of a request by a

settlor. This would no doubt be because, in the majority of

cases, a settlor would be acting reasonably in the interests

of himself and his family. This would particularly be so

where there was a small clekeit family and where the

settlorcould be expected to Hally aware of what was in

the interests of his family.

Then the judge referred to the observation of Lloyd LJ in the course of argument
upon the husbandds previous appeadlul do t
be available to [the husband] on demand
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(Ul ti mately the judge declared himself [
which hehad earlier referred albeit in part only by crose f er ence t o Mr
written submissiosy and concluded that all the assets in Dragon should be
attributed to the husband. Mr Pointer had articulated amditional argument,
which weconsiderin paragrap5 below, specifically in relation to the likelihood

of advancement. But, justas MrSimgle n s ar gument i n relat:.
of advancement was rolled up as part of his argument in relation to the dynastic
i Sssue, so were all/l Mr Pointerdés argumen

they related to features of the evidence whi¥zauseaccording to Mr Pointer

they suggested that its capital would be likely to be advanced to the husband,
demonstrad that Dragon was not dynastic. In accepting those arguments the
judge accepted their premises as well as their conclusions.

(d) Indeedthe judge indicated that, had it been necessary, he would have considered
going further than Mr Pointer had asked him to go. For he observed that, even had
he found that Dragon was dynastic, it was doubtful whether he would have
declined to attribute itssaets to the husband. It was only an aside: but the
construction which we place upon it is that the judge considered that, whatever the
husbandds hi st or i c Brhgon, inwoa@dbe likelythatnithen r el a
changed circumstances of his needlischarge obligations following divorce, its
trustee would dvance its capital to him.

The judge would certainly have obviated energetic argument upon this appeal if he
had expressly found that Codan would be likely to advance all the capital of Dragon
to the husband upon request. But for the reasons set patagraph 5@bove it is
obvious that the need to address such a question was in the forefront of hisviaind.
arequite clear that he effectively madach a findingnor, in the light of the wain

which Mr Singleton had presented his casewa significantly criticise the judge for
omitting to spell it out.

We turn to the second question, namely whether it was open to the judge & find

|l i keli hood of advancemen trd hasMroved scardely 6 s b 1
arguabl e. He describes as his fAkeynoteo
advancement; but we have explainecbaragraph 4above why we do not regard

such akence as significant. Mr Boyleeeds to comént in particular the fhowing

facts:

(a) the husband was the settlor of Dragon;

(b) its wealth represents the fruits of investment at his request in companies which,
substantially as a result of his talents, became very successful,

(c) until after the breakdown of the marriage the opeeditter of wishes was that he
shoul d Ahave t he full est possi bl e acce
Settl emento; and

(d) even today, following despatch of the fresh letter, his expressed wish is to be
treated as the primary beneficiary.

Mr Boyl e étshisrdéfisufties is ¢ part disarmingly frank. He accepts that the
judge was required to look at the reality of the situation and that trustees of such trusts
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can generally be expected to respond favourably to reasonable requests made of them
by settbrs and to comply with any expression of wishes on their parBdyle even

concedes that, i f di sast erfellsntoreal dinancialh e h u
difficulty, Codan could properly make available to him a large sum of capital. But, so
MrBoyl e contends, such a hypothesis 1 s 1in

for any capital out of Dragon. Our reaction to that contention isfobeb First, it is in

law a perfectly adequate foundation for the aggregation of aasstsvith a paryd s

personal assets for the purposes of s.25(2)(a) of the Act that they should be likely to

be advanced to him or her in the eventy o f Aneedo. Second, t h
i nconsistent with another area of at he hu:
althoughhis personal assets computed by the judge atnifiion exceed the lump

sum award of £40million, the judge must have expected him to have recourse,
directly or indirectly, to the assets of Dragon, particularly its cash and investments
otherthan in Axis, for the purposes of satisfying the order and that indeed the order

can only reasonably be satisfigdthat way If so, why then does the husband not

have a fAneedo for capital out of Dragon
obligaions? Mr Boyle is driven toespondwith the suggestion thahecausethe

moment at which the judge considered whether to attribute the assets of Dragon to

him was prior to the making of any order against the husband, the husband had had no
need for themat that citical moment. This is chelmgic of the most specious kind, as

all those who have discharged their liabilities tespouses without court ordewill

readily understand.

54. His back to the wall, Mr Boyle seeks to raise questions as to how Codad wo
respond to a request by the husband for advancement and suggests that they remain
unanswered. In circumstances in which the judge made a finding, unchallenged in this
appeal, that the husband had putiupe rhc u | e a nin aderrtaprgvgrit €odlan
from giving evidere in the proceedings, it was inevitable that there would be no
express presentatida the courbf its likely responseAt first, for example, Mr Boyle
submitted thain the event of sucharequé&b dan woul d be fAboundo
interess of the other beneficiaries. As he now accepts, the submission is incorrect: see
the provisions of the Deed referred ito paragraph 3labove. That Codan would
howeverwishto consider the interests of the other beneficiaries, albeit probalyly onl
briefly, we have no doubt. Mr Boyle also referghe prohibition in the Deed of Trust
against any such exercise of the power of advancement as would prejudice any person
entitled to a prior life interest in the funide refers to the resolution in 2004 which
t he husbandods i fe i nterest was for mall
casuistically, that an advancement of capital to him would prejudiceghanlife
tenant. More broadly Mr Boyle argues that, faced with a request for advancement,
Codanwould be likely to apply for directions to the Bermudieourt or seek the
advice of Bermudian counsel; atlte argumentis prelude to a long presentation on
his part, including references for example to Bermudian statute and to cases
determined in the R@ Court of Jersey, of the terms in which the Bermudian court
might respond to any such application or counsel might advisthelhght of the
strength of the wifebs case on the 1|ikel
assets in Dragon fahe regons mainly set out in paragraph above, as well as of
Mr Boyl ebds own c onc e sirsparagnaplb3 above,titvautd ber e g a r d
difficult for the husband at any stage of the proceedings convincingly to have raised a
spectre that, even if appached, the Bermudiatourt or Bermudian counsel would
find reason to frustrata proposed advancement to him. But there is another reason
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why we should dna a line across this argumeritwas never raised before the judge;

the evidence of foreign law wagver placed before him; he made no reference to the
argument; it does not figure in the pleaded grounds upon which the husband has
secured permission to appeal nor even in the skeleton argumsupport of them;

and it wa first raised in a supplentay skeleton argument datedeven working

days prior to the hearing of the appeal. In short the argument is brought too late in any
event.

55, (@Weavert briefly to Mr Point enfédveurofdtedi t i on
likelihood of advancemento which we referredn paragraph 5@&) above. The
argumentwasthagi ven t he h umweato cplace tieextrpsteesofs
Dragon, he could replace a trustee who declined to accede to a request for
advancement with one who would accedlét. This wa not one of the arguments
of Mr Pointer which the judge expressly articulatedl acceptedut it was one
of the arguments which, in paragraph 82 of his judgment (seh @atragraph 46
above), the judge accepted by reference

(b) It was hardly surpsing that Mr Pointer should argileand that the judge should
accepti t hat the husbandds power to repl ace
likelihood of advancement. The power had been inserted at the suggestion of Mrs
Rees expressly in order to makeeien more likely that the trust would be
administered in accordance withh e  h u lsttiera of wighss.

(c) The submission of Mr Boyle, however, is thas establishedih n r e Skeat
Settlemen{1889)42 Ch.522, the power to replace trusteegidsiciary and that
therefore the husband cannot lawfully exercise it by way of resgorseefusal
by a trustee to accede to his requestadvancementMr Nugee, for his part,
accepts that it was held Bkeasd Settlementhat the power is fiduciary anéor
the purposes of this appeal, he accepts that we should treat the case as having been
correctly decided.

(dAgai n, Mr Boy | emade toghe judgé; and thkeasd Settlenrent
was not drawn to his attention. Indeed the point was introdatedhe argument
on this appeal only on the first day of the hearing. Héeen made to the judge,
he mightwellhave el ected not to adopt Mr Poin:
referenceThere is a wealth of other material which justifies the jddge f i ndi ng
to the likelihood of dvancement. But the judge mighiternatively have held, as
Mr Nugee has in passing invited us to hold, that it may be simplistic to conclude
that just because it is fiduciaryhé power is irrelevant to the likelihoodf
advancement.

(e) In this respecMr Nugee invites us to be restiic; and it is an invitatiowhich, in
exercising its jurisdiction in relation to ancillary relief, it ign principle
particularly appropriate for the courtto accept Mr Nugee submits hat,
realistically, a settlor with a power to replace trustees will be unlikely to allow a
point to be reached at which his exercise of it would become unlawidiagin
breach of his duty tactin good faith. In proposing inclusion of the power as an
extra safeguard for the husband Mrs Rees, for example, would not have been
contemplatingits unlawful exercise. It is well settled that lack of harmony
between a beneficiary and a trustee can be a lagfulound f or t he
replacement: sekeetterstedtv. Broers(1884) 9 App. Cas. 371 at 386, citedRe






