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Introduction: The Underlying Policy and Approach

1. The House of Lords did not deliver separate judgments on the two appeals.

Hence the resolution of ancillary relief proceedings in relation to short
marriages is not addressed by means of self-contained principles in the
speeches. Rather, the general principles articulated in the speeches are applied
to short marriages, with appropriate adaptation to the facts. Hence there is no
short cut for the practitioner in deciphering the new law in relation to short
marriages.

The aim of the House of Lords was to provide guidance which would lead to
consistency in the treatment of all cases, and to promote early settlement: [6],
[122]. But is this laudable aim realised? As is already apparent to us (and
becomes more apparent on each re-reading), the speeches are complex and do
not speak with one voice. The reasons for dismissing the appeal in Miller are
laconically stated, and there is little (if any) resort to precise mathematical
calculation. There is a strong element of the Piglowska rationale in relation to
Miller in particular: the decisions of the courts below were within the
legitimate (wide) bounds of discretion conferred by the statute.

Former Errors of Law Corrected

3. Let us begin by considering what the House of Lords said is no longer good law.

It is clear that the old, 1980s, pre - White cases on short, childless marriages
are no longer good law, at least in big money cases: see Nicholls at [54] —
[55], Hale at [158]. Those cases (often described as adopting a ‘rehabilitative’
model) focussed on need and compensation. The court is now required also to
consider entitlement to a fair share of the assets [55], [158]. Departure from
the yardstick of equality in relation to sharing will be discussed below.

Legitimate expectation (as articulated by Singer J in Miller) is not as a matter
of law a permissible consideration (Nicholls at [58]). Sed quaere whether this
lives again under the rubric of the standard of living enjoyed during the short
marriage is by virtue of s 25(2)©, discussed below. See [57], [72], [157],[158].



The

Conduct (other than s 25(2)(g) conduct) is not a permissible consideration in
ancillary relief proceedings: [65], [69], [145], [161] — [165] In the context of a
short marriage, this means that responsibility for bringing a marriage to an
early end is not as a matter of law a relevant consideration (unless it crosses
the very high threshold of s 25(2)(g)). G v G (Financial Provision: Separation
Agreement) [2004] 1 FLR 1011 (as applied in the courts below in Miller) is
expressly disapproved: [63] — [65], [145], [161] — [165].

Newly Articul ated ‘Strands’

The speeches acknowledge that the Matrimonial Causes Act 1973 does not on
its face give adequate guidance as to what is the underlying policy rationale or
justification for the distribution of assets on divorce: [5], [124]- [134] The
House of Lords regards it as legitimate — indeed necessary — for the highest
court to ‘articulate, if only in the broadest fashion, what are the applicable if
unspoken principles guiding the court’s approach’: [6]. This, it is said, is ‘not
to usurp the judicial function’ but rather ‘to perform a necessary judicial
function in the absence of parliamentary guidance’: [7].

The overriding/ultimate objective remains that of achieving a fair outcome (as
it has been since White). This is glossed by Baroness Hale as being ‘to give
each party an equal start on the road of independent living’: [144].

What are the new (or rather, newly revealed) guiding principles which are now
read into s 25 — ‘below’ the over-riding objective but (presumably) ‘above’ the
shopping list of the s 25(2) factors?

There is consensus that there are three ‘elements’, ‘strands’, ‘rationales’ or
principles which determine the content/requirement of fairness in any given
case : [9], [137], [144]. They are:

Needs: [11], [138]-[139]

Compensation for economic disparity arising from the marriage: [13], [140].

Entitlement to a sharing of the assets/fruits of the marriage partnership: [16] —
[17], [141]-[143].

The Application of the Three Strands Short Marriage Cases

8. The three ‘strands’ are of general application, and must be considered in relation to
short marriages as well as long. That said, the application of the three ‘strands’ must
be adapted to the factual matrix of a short marriage.



Needs

9. Insmall money cases, whether the marriage is short or long, this consideration
will continue to dominate. In many cases needs will be the first and last port of
call: [12].

10. The needs of the parties after a short marriage will depend on the facts. Self-
evidently, where there are children, their interests will continue to dominate as
the first consideration. In a childless marriage, the needs generated by the
relationship may be comparatively small (per Hale in relation to Miller at
[157]. Note that Hale regards only relationship-generated needs as relevant.

11. However, in assessing needs in bigger money cases, the standard of living
enjoyed during the marriage will be relevant. This consideration is expressly
referred to in 25(2)©. The speeches expressly identify this as one
consideration justifying the quantum of the award in Miller: [72], [158]

Compensation

12. This ‘strand’ is a novelty. The true nature and ambit of the claim will remain
to be explored in future case-law, particularly in the context of longer
marriages. In relation to compensation for diminished earning capacity, this
strand should only rarely be of any significance in the context of the short,
childless marriage. Absent children, there will usually simply not have been
time for the roles adopted during marriage to have created a diminution in
earning capacity which requires compensation.

Sharing

13. This element focuses on entitlement to a fair share matrimonial assets on
divorce, where available resources permit and where needs-based claims do
not exhaust the asset pool . Contributions to the welfare of the family
(s25(2)(f)) give rise to an entitlement to division the fruits of the matrimonial
partnership. The genesis of this concept was White, but it has now received
refinement — and complication!- in the speeches in Miller/McFarlane.

14. The difficulty which emerges from the speeches is: fair shares of what? The
yardstick of equality applies with different force to different categories of assets,
particularly in short marriages. The two categories are those of matrimonial property
and non-matrimonial property. Here, significant differences in the speeches emerge,
in particular between Nicholls and Hale (and Mance appears to agree with Hale).
Although Hope views Nicholls’ and Hale’s views as complementary, Mance at [167]
—[169] usefully summarises the real differences between the two.



Matrimonial Property

15. Nicholls classifies as matrimonial property all property acquired during the
marriage (save for that acquired by gift to or inheritance by one party) and is resistant
to drawing a distinction between ‘family’ assets and ‘business/investment’ assets
generated during marriage: [18], [20]. Further, he includes the matrimonial home,
howsoever and whensoever acquired, as matrimonial property: [22].

16. Nicholls sees marriage as a partnership of equals: [16]. When that partnership
ends, each party is entitled to an equal share of the assets of the partnership, unless
there is a good reason to the contrary, since the yardstick of equality is applied as an
aid and not a rule: [16]. This principle is equally applicable to short as to long
marriages, since the former is no less a partnership of equals than the latter: [17]. The
difference lies simply in the quantum of the financial fruits generated over the course
of a short marriage as opposed to a long: [17]. The ‘durational approach (GW v RW
(Financial Provision: Departure From Equality) [2003] 2 FLR 108 and M v M
(Financial Relief: Substantial Earning Capacity) [2004] 2 FLR 236 are disapproved
as discriminatory and inconsistent with White: [19]. Further, a distinction between
business and non-business assets generated during the marriage would be
discriminatory: [20].

17. Hope must be counted as a 50% agreement with Nicholls.

18. What does Hale classify as matrimonial property? Assets subject to the yardstick
of equality are ‘family assets’ (such as homes, caravans, furniture, joint savings) and
business assets built up by joint efforts — the latter, as in Foster v Foster [2003] 2
FLR 299 (ss para 149, 152). Hoffmann and Mance agree with Hale. But does Hale
agree with Nicholls about the special classification of the matrimonial home
howsoever and whensoever acquired? Para [149] is ambiguous on this vital issue. My
experience of practice in smaller money cases since the speeches in Miller/McFarlane
were delivered is that this is a highly contentious issue.

19. Note, further, that in [154] (in relation to McFarlane) Hale treats H’s high income
as a family asset in which W was entitled to share; sed quaere the application of this
to short marriage cases.

Non-Matrimonial Property

20. As to non-matrimonial property, Nicholls re-iterates his approach from White
(which has been followed in subsequent case-law), i.e. property acquired before
marriage (except the matrimonial home), or acquired during marriage by one party
from an outside source by gift or inheritance: [22]

21. In relation to short marriages, according to Nicholls at [24], fairness may well
require that the claimant should not be entitled to a share (at all) of the other party’s



non-matrimonial property. Or (at least) the source of the asset may be a good reason
for departing — even substantially - from equality in short marriage cases: [24], [55].

22. Hale adds to Nicholls’ category of non-matrimonial property. As to assets
acquired during the marriage, the Baroness apparently accepts Nicholls’
categorisation of gifts or inheritance to one party during the course of the marriage as
non-matrimonial property. However, she adds to non-matrimonial property ‘business
or investment assets which have been generated solely or mainly by the efforts of one
party’, i.e. ‘non-business-partnership, non-family assets’: [150]. A departure from the
yardstick of equality of division in respect of assets which are not family assets nor
generated by joint efforts may be justified on the basis of the (short) duration of a
marriage: [152]. Mance agrees at [169].

24. Hale further refers at [153] to the example of a ‘genuine dual career family’ and it
being (at least prima facie) fair to leave ‘undisturbed whatever additional surplus each
has accumulated during his or her working life’ [153].

25. Mance, by reference to respecting personal autonomy, would (after addressing
needs and compensation in a given case) leave undisturbed on divorce the
separate financial arrangements which parties make during marriage, i.e. when
they have chosen not to engage in a joint financial enterprise [170].

Dismissing the Appeal in Miller

26. How did all this apply to the facts of Miller? The speeches do not go into much
detail, nor make any precise mathematical calculations.

27. Nicholls refers at [69] to the substantial wealth brought into the marriage by H as
being ‘non-matrimonial property,” but also points to ‘the increase in the husband’s
wealth during the marriage’. The matrimonial property was ‘of great value. The gain
in the husband’s earned wealth during the marriage was huge’: [71]. Having regard to
this (plus the high standard of living enjoyed during marriage) the sum awarded by
Singer J was appropriate: [73].

28. Hale saw W as ‘entitled to some share in the considerable increase in the
husband’s wealth during the marriage’, but there was ‘a reason to depart from the
yardstick of equality because those were business assets generated solely by the
husband during a short marriage’: [74]. It would not be right to disturb the award of a
trial judge with the “unrivalled experience’ of Singer J: [159].

29. See also Mance at [175] — [180].

Comment

30. In practice, we must therefore expect much argument about the classification
[/categorisation of property as matrimonial or non-matrimonial, particularly in short
marriage cases. It is a pity that the speeches do not speak with one voice on this issue.



Hale’s view at [152] that these arguments can be ignored ‘in the great majority of
cases’ appears over-optimistic. However, note Nicholls’ view at [26] — [28] that
courts must not become too hidebound by the rigid categorisation of property as
matrimonial/non-matrimonial, but must retain flexibility, and look at all the
circumstances [55]. The court must adopt the degree of generality or particularity
appropriate in the case [27]. On verra.

Special Contribution

31. The concept of special contribution concept was recognised and applied recently
by Bennett J in Sorrell v Sorrell [2006] 1 FLR 497 (on which, see the comment by
Gillian Douglas at [2006] Fam Law 12). The issue of special contribution was not
raised on the facts of either Miller or McFarlane. Nevertheless, the House had invited
wide-ranging submissions on general principles. Given the generalised
pronouncements on principle in the speeches, the issue of special contribution does
receive attention.

32. Special contribution is dealt with by Nicholls at [66] — [68] and by Hale at [145]
— [146]. Both accept that special contribution is a ‘live’ doctrine and remains a
permissible reason for departing from equality of division, but only in very limited,
exceptional circumstances. Both Nicholls and Hale deprecate attempts to argue
special contribution save in a very narrow category of case. The observations of
Coleridge J in G v G (Financial Provision: Equal Division) [2002] 2 FLR 1143,

paras [33] — [34], warning against the dangers of opening a ‘forensic Pandora’s box’,
are cited with approval at [67] and [146]. No reference is made in any of the speeches
to the decision of Bennett J in Sorrell v Sorrell [2006] 1 FLR 497

33. Special contribution must now be assessed by the same test as that for conduct per
Wachtel and s 25(2)(g), namely, whether it would be inequitable to disregard such
contribution. The focus is therefore now on outcome: would disregard of the
contribution lead to an unfair/inequitable result? Quaere whether this renders
unnecessary the search for the element genius/originality in the fortune generator,
emphasised in Cowan, Lambert and Sorrell.

34. The case-law on s 25(2)(qg) illustrates that the threshold is very high in relation to
conduct which it would be inequitable to disregard. Only very extreme conduct is
taken into account. See Evansv Evans [1989] 1 FLR 351, Whiston v Whiston [1995]
2 FLR 160, Jv S-T (formerly J)(Transsexual: Ancillary Relief) [1997] 1 FLR 402. In
these cases, the applicant received nothing because extreme conduct precludes
him/her from the benefit of the ancillary relief jurisdiction. In other cases, very
serious misconduct has led to a substantial reduction in the quantum of an award: see
K v K (Financial Provision: Conduct) [1988] 1 FLR 468, Clark v Clark [1999] 2 FLR
498, H v H (Financial Relief: Attempted Murder as Conduct) [2005] EWHC 2911
(Fam) [2006] Fam Law 264. If this approach is carried over into special contribution,
the threshold will be very difficult to cross.



35. What type of contribution can be considered as ‘special’? Lord Nicholls appears to

permit consideration of exceptional earnings (i.e. size of fortune/accumulation of

wealth) per se at [68]. But Hale at [146] would apparently confine the operation of

special contribution to cases where (on a strict/literal interpretation of s 25(2)(f)) there

has been a real disparity in the parties’ respective contributions to the welfare of the

family: the statute does not refer to contributions to 6 ac ¢c u mu | a.tBewhatwe al t h 6
does this mean? Is the entrepreneur’s financial contribution not per se a contribution

to the welfare of the family? If it were not to be so construed, would that not be

discrimination against the entrepreneur’s sphere of activity, outlawed by White?

36. If the high threshold is crossed, what should be the measure of departure from
equal division? Arguably, the analogy with the conduct authorities on s 25(2)(g) —
total or substantial reduction — is inappropriate. In Lambert at [para] 38 Thorpe LJ
observed:

¢’...the nature of contributions is intrinsically different and
incommensurable. Each should be recognised as no less valuable than
the other’.

We have seen how both Nicholls and Hale refer to marriage as a partnership of
equals. To allow anything other than a modest departure from equal division in cases
where special contribution is established would undermine the ideology of non-
discrimination/incommensurabilty/equality.
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